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ABSTRACT 

This paper describes a systematic method for teaching 
first year law students, dialectical skills. An introductory section, 
Part I, critiques the traditional format for law education noting 
that at most schools, instruction in substantive courses impart 
knowledge but not the skills lawyers need in practicing their 
professions. Part II discusses, m a preliminary fashion, the idea of 
"thinking like a lawyer." It also defines and describes six 
individual skills in an attempt to divide up the dialectical skill of 
legal analysis into several discrete parts: (1) the skill of using 
facts; (2) the skill of using statutes; (3) the skill of using 
"synthesis"; (4) the skill of using analogies; (5) the skill of using 
"policy"; and (6) the skill of "reconciling" apparent contradictions. 
Part III explores some aspects of classroom teaching of dialectical 
skills including drill, syllabus development, recipes for 
construction of legal arguments, and the teacher as coach. The paper 
concludes with a call for combating the alien qualities generated by 
legal education through teache. willingness to transform their 
approach to instruction and their students, included are 132 
footnotes. (JB) 
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Law school teachers often try to dazzle their students with 
bizarre hypotheticals. None is more bizarre, however, than this one, a 
law school education staged by the makers of the cult movie, Tht 
Invasfon of the Body Snatchers, The facts: Students enter this law 
school young and idealistic. To be sure, they desire material succtts, 
but they want to achieve it while leading an upright life, a life of prin- 

• AsMCUte Profcuor of Uw. lofan Mmlull Uw School. Mwiy people have re«l 
earlier drafts of thi» paper. In particular. David Bryden, Femand Dutile, Eric Holm«. AUn 
Homstein, the Honorable Robert Keeton, Charles Kelio, Kurt Strauer, and D^ Stephen 
Young have given me many helpftil suggestions and much encouragement. All 
written extensively about the general topic of this paper. My colleagus, Walter Kendall, has 
also been instrumental in clarifying my thinking. Hundreds of students have read this paper as 
it progressed through scores of versions. What I learned from these students is impossible to- 
measure. My greatest debt, however, is to a iawyer under whose supervision I practiced for 
several years, Bruce L. Bower, a great teacher. 
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ciple in a ndble profession. Unknown to the students at this school, 
and simply forgotten by everyone else, is a dusty and unused room 
hidden deep in the library's endless corridors, hi that room stand row 
upon row of human-sized "pods." No one sees the pods; no one 
knows of their existence. Month after month the new students at this 
strange Uiw school go to class. They study the intricacies of various 
fields of law. They learn skills of analysis, and skills more practical in 
nature. The pods remain undisturbed. About halfway through their 
studies, however, the students start losing interest. Boredom begins 
setting in for all, apprehension for some. Many sleep in class. As the 
students enter their third year, the routine continues. They take the 
same class over and over. Only tiie names of the courses have been 
changed. Teachers endlessly instruct them in Uie same skills. More 
and more students drift off to sleep. And then, an amazing thing hap- 
pens. School ends. The students, all of whom now sleep soundly, 
shrivel into dust and disappear. Simultaneously, off in the hidden 
library room, the pods break open. From each emerges an exact rep- 
lica of a now vanished student, an alien creature physically indistin- 
guishable from the student it replaces. The aliens then go off to 
graduation. The students* friends and families sense some sort of 
change, some sort of difference, but dismiss their worries out of hand. 
The aliens, unnoticed, gradually take over the legal profession. They, 
and future students graduating from this law school, also aliens, ulti- 
mately take over the worid. 

Law school hypothetical necessarily end with questions. The 
present one poses two, the first of which is easily answered. Does 
some sort of transformation occur in students as they progress 
through law school, one that makes them somehow less human, less 
concerned about normal human morality? Anyone familiar with the 
effect of legal education on students will agree that some kind of 
transformation does occur. Furtiiermore, many will admit that the 
transformation is not a positive one. That point, however, will not be 
debated herein. The pods hypothetical poses a second question, one 
much more difficult to answer. What is it about law school, about 
legal education, that brings about this change, whatever its nature? 
This question can only be answered in the context of the "skills" legal 
education teaches, particularly the skill of "legal analysis," of "think- 
ing like a lawyer." Only through a thorough understanding of this 
skill can teachers adequately help their students learn it.' More 



1. Some of my colleague* htve remarked that I have exceeded even my normal degree of 
presumptuP'isness by writing to soon on legal education topics. (I began teaching in 1982.) 
Professor Karl Llewellyn commented on this exact point in the foreword to The Bramble 
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importantly, only through such an understanding can teachen heb 
lIlSiTngit'°"^'' genc«Sd by 

SkUls'can be divided into two categories. "Dialectical" skills 
Busk. ProfeMorUewellya described why IwdW not comDkte»Dl«^ • 
^Profaj^UeweUyadwel^ 

hope, that I la talking about eerioiuly and deeply considmi md^Sm i hivl 

blotebi that book). Iieenowaiootorapoloiy. Ihaveiwittenthebmll^Irr 

JZLT.i,«?flf J ****** ^ » cannot undonaiTX 

should be kept from portfti/ help because I canaotoV^KM^ -^^1 

An even more faiportant justilkation eiiits for otte'e writuu • mam »b. *ku hii 
ney comer to teachinf. Many flm year teachen wUl ubI^-T!-. r""* ■ 

tesardfag teachfaf ac55i5r "change of written fafonnation 

Although occaaional reports of teaching and lesetivh activitv «MMr ««.. 
tojchen u, reluctant to put into pSnTa dJ^SZlXt^ ^ 

whicU h.TJe!SSf£!JS'^, ' encountami on legal education, the one to 

paper. Peain. E^y on ike TiSJ^^^fSf lioT^^^^ 

authors have alio written on suiihJ (opkt. m iinsi^^ fL^i: ^^i"^ 

Symposium on Legal Education conclS^Hth « ..l.„!!^ 
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comprise one set These skills include learning how to read and ana- 
lyze cases, sututes, and regulations, and how to construct legal argu- 
ments. The other skills are '^Practical/* such as methods and tactics 
Teachers of practical skiUs help students learn how to do legal 
research, to coUect and sort ftcts, to interview, counsel, and negotiate, 
and to orgamze and manage legal work.* As a general rule, clinical or 
smiulation courses teach practical skills. •'Substantive" courses sup- 
posedly teach Dialectical skills.^ Most who teach substantive couis^ 

writing, moot court, and trial MhroMcy). Both idads of oounes tescb ikilli, tbouih. to be sure. 
Mamx}tiiai6[m%. Judge RuWnatreeethit the •^••dedgn.UwhandeSteSS 
legri ualytii. RuWa. m N„dM Gnatir Emphasis DmSpmS^X^^ 
toucATTON AND Uwm CoMmwcv 16. 18 (RDutUe ed. 1982); sJvS^ S/ISSJl 
^ Pn^Jtitey^CoHtiHuum, 33 J. Legal Eouc 559, 561 (I983)j m also Orau. Inulltet 

SiS?,^?^^*^W^'««'** 33Cuv.ST.LIUv.391(198T(ScSlSS 
jwght fa ^ «dw»tlon to the oooteit of differing 

Profeewr Rutter hu imuked that doctrine] study "oSites ittfaSSy pncSS 
perhapithenoittoiportantato|leiklUofUiepr»ctictogtai>v^^ K\xtttt,Aiurianideneeof 

s«J; ^If..^ ii diiwn ftoo the Cramtoo committee lepoit Task Force. ABA 
Seciton of Legal Educaiton and Aomissioni to the Bak. Uwyeh Competency 
THE ROLE OP THE Law Scmoou HO (1979). Pnttuo, Ven«» propow. SJSSe 
descnpuon of overaU lawyer competency, and luggestt that a lawyer ii eonpetent if be or ahe: 

(1) b well grounded fa legal doctrine and legal aB«lysi»~in eawnce ia able 
to undertake legal analyiU fa the traditiona] aense and perfbrm Ubraiy research; 

(2) Undentandi not only the legal rules but their lodal. poUtical, economic 
hiitoncal, and pbUosophical backgrounda-fa eaaenoe. can put the rales fato 
context; 

(3) Undentands Judicial, administrative, and IcfisUtive pracmses and 
procedures; 

(♦)!•• muter of a wide variety of lawyering skills not directly related to 
legal Uieory as such. e.g., faterviewing. fact favestigatioo. eounselini. dnftina. 
negotutlon, mediatitm. advocacy, and the like; 

(5) Understands the theoretical foundation of lawyering skills u weU u he 
undentands legal doctrine; -wcumw 

(6) b able to communicate effectively, both orally and fa writing; 

■ . ? Undentands and acts «ith awareness of the profession's ethics, 
mcludmg obligations to clients, society, courts and other la«yen; 

(8) Understands both the theory and mechanics of the way to which 
tochnijej" "** "^^WMtive or non judicial dispute resolution 

(9) Hu a woridng knowledge of human natun and empathy for people 
with fmmems; 

(10) b committed to the woric ethic and to aelf-imposed Ydrh standards fa 
the performance of professional obligations. 

y/tmon. Education Jbr Projteleney: The Continuum, 33 J. Legal Educ. 559. 560 (I«»83) 

OH.n «T I !V AZo^n'!*"''''^^"' 'J"J^°"'i' 'iT^^ of The Ohio State Vniveniiy, 11 
?S r / <*'*°>! ''S'" * Kelso. The Future of Legal Education /or Practical 
SKiits.' Can the Innovations Survive?, 1977 B Y.U. L. Rev. 1X7. I use consciously the word 
•'supposedly" in the text. Professor Harry Jones argued ye«« ago that owof the pnnZ^ 

rH***."*^.!^"^"'***" ? ""^ °f '•'^ » • «"dwt simp" rSo 

undentanding as to what his fastnicton are trying to do." Jones. Notes on the Teaching qf 
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will indeed acknowledge that dialectica? skills should be a principal 



Ltgal Method, 1 J. Legal Educ. 13. 13 (1948). Ar|uably. ttudenu do not undenUnd 
because their teachers do not understand. 

It is generally agreed that cowries traditionally described a» "substantive'* serve, or should 
serve, u vehicles for skills training, at leut if skills training includes the skill of le^ analysis. 
Professor Karl Llewellyn was, of course, the most signiflcant advocate of this view. See 
Llewellyn, The Cumnt Crisis in Legal Education, 1 1. Legal Educ 211 (1948); IJeweUyn. 
Lawyer's and Means, and the Law Curriculum, 30 Iowa L Rev. 333. 33S (194S) ("mis* 
emphasis on 'subject-matter' as the center of eounes taught in class"): UeweUyn. On What Is 
Wrong with So-Called Legal Education, 3S Colum. I, Rev. 6S1 (193S). An important recent 
essay describes the skills training that Professor Llewellyn ttught in his "Elements of the Uw" 
class at the University of Chicago. Oerwin ft Shupack. Karl Lkwellyn'i Legal Method Course: 
Elements of Law and Its Teaching Materials, 33 J. Legal Educ. 64 (1983). 

Professor Llewellyn's most provocative stttement or skills is found in an infrequently 
cited essay: 

We have fooled ourselves, we have fooled our law professors, we have fooled the 
whole bewildered public, into the idea that the essence ofour cralt lies in our 
knowledge of the law. And knowledge of the Uw we do havc^ and we do need, 
but such knowledge is but the precondition of our work. 

.. .Let me say it again: the essence of our craftsmanship lies io skills, and 
wisocms; in practical, effective, persuasive, inventive skills for getting things 
done, ai^ kind of thing in any field; in wisdom and Judgment in selecting the 
things to get done; in skills for moving men into desired action, any kind of man. 
in any iield; and then in skills for regularising the results, for buiMing into 
controlled large-scale action such doing of things and such moving of men. 

But we do not say this, even to ourselves. Why not? Does it seem too plain, 
too ordinary, too much like what needs no license via bar examination? I do not 
know. What I do know to that because we do not say it to ourselves we do not 
study our own essence as we need to, we do not train every lawyer in it. we do 
not have and cannot yet phrase or apply standards of minimum competence in it. 
we do not require entrants to qualify in it. we leam it. each one of us. only ^ 
slow unreckmable accident, happenstance or inborn aitistiy. 
Llewelyn. The Crqfts ofUw Re-yalued, IS RoCKY Mm L Rev. 1. 2-4 (1942). 

Other influential teachers have agreed. For example. Professw Jones argues that studenu 
must leam about the "tools" of legal analysis before they can do anything contructive with a 
substantive problem in one of the core first year courses. Jones. N9to on the Teaching Legal 
Method, 1 J. Legal Educ 13. 2«-27 (1948). Professw Cavers, in an important papa, con- 
nects substance with skills by arguing that "the study of skills will promote understanding of 
the legal materials which traditimially the law student has been called upon to study." Caven, 
"Skills" and Understanding, 1 J. Ieoal Educ 39S. 396 (1949). Professor Ckven eontinuca: 
"The problem of understanding legal materials is essentially one of appreciating the signifi- 
cance they have for the lawyer when he is seeking to resolve the various questions that be is 
called upon to answer. What, in a given situation, may be the bearing of a given caae (or 
sutute, contract, or theory) on a decision that the lawyer must icaeh?" td, (footnote omitted); 
see Little, Skills Training in the Torts Coune, 31 J. Legal Educ. 614 (1981) ("practical" skills 
uught in connection with the substantive law of tons); Vernon. Edueatlon/br Proficitney: The 
Continuum, 33 J. Legal Educ SS9, S61 (1983). 

Although professors seem to agree that they shouM teach skills in the substantive oounes, 
their practice in these courses may not reflect their agreement. Professw Homstein, for exam- 
ple, notes "the number of caaeboob organixed about the doctrinal components of the law 
when compared with the paucity (noo'cxistence) of casebookf organixed around the analytic 
or reasoning component" Homstein, The Myth afLigalKeaaoning, 40 Md. L Rev. 338, 347 
n.9 ( 198 1). Professor Shreve argues, u do L that "skills" can and should be Uu^t not wily in 
traditional skills courses, such as trial advocacy and negotiations, but also throughout tK 
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focus of their oounes. For the most part, however, luch acknowledg- 
ments are mere lip lervice to the idea. The overwhehning emphasis in 

cntin cunkulum. Shwve. Brititini the EiueeHonal X</brmi nfthe Gnmtoa Rqwrt Aito the 
^mZj Oassrom^T^^odeb, 59 Waw. U.LQ. ^iOni)^ »Un| that 
cbKivatioR. however, be de^ribei two modeb that ^.^Sf'Jf*^*^*^.*? 
cKnlcd/iifflutatioomodeb. Hiiemphaiifcthufc«>«tfcal"iUltorftowyeriii| n^ 
prior point PiofewStiMMrhintt tithe idea of the oootwrticoom 
in kul •wOyrifc Str«Mer, TeacMiit Contmti-Pmtnt Ottkim and a Modett Pnpml fir 
Hefom, 31 J. Uoal Educ 63, 12 (1981). Unforttt-wtely, he does not develop theie kku. 
•nd his (uuestionb for cbanie in the oouneieem to focu* heavily 00 MibMnoe. Rwndtable 
on GNimictt, a leriM of papen written for teaeben of eoottmrt^ contain* vJtuaUy «> «f «««e 
to the oouneai a vehicle for tkUlstrdnini. 20 J. Uoal Educ. 4S1 (1968). A mtior recent 
treatment of devdopmentt in letal education reveab the laae problem. It •ddrow the idea 
of iklllt briefly, and then only, leeminsly. in a context other than that of the ikillt of kfal 
analysis. 5^ Gee ft lackson. Bridifm the (hp: Ugal Education and Lawyer Competeney, 
1977 B.Y.U. L Rev. 695, 877.81. 934. ..... ^ ^ ^ , , 

Examples of how counc* focus on substance rather than ikiUs abound. One particularly 
sinister way involves the methods with which teaehers/authon introduce casebooks. For 
example, aU flist year casebook authors view their books as tools for the devek>pment ofleial 
analysis skiUs as well as for teachinf substantive concepts. Yet the introductions to many of 
these casebooks make little or no reference to skills as part of their «»*«»*^, *^*f;;.^ 
FaRNSWORTH ft W. YOUNO, CAIE* and MaTCIUAU on CONTaACI* xvit (3d ed. 1980) 
(brief reference to development of the student's -legal mind"); F. Keolsr ft O. Oilmore, 
CoNmAcn. Case* and Matouau v (2d ed. 1970) (no reference to skills trainmi); E 
Muhphy ft R. SratDEL, Studies in Conthact Uw xix-xxv (3d ed. 1984) (bnef references 
to thlnkins like a lawyer and developing analytic skiUs). ^ v., w^.. . . u 

Without question, the authon of aU three of thest caseboob designed their books to teach 
skills. (Famsworth and Young, which I use, is filled with skills exercise*. In fact, many of tfie 
skills exercises described in this paper grew flrom my worit with tUs casebook.) Unfortunately, 
the books do not advise students of their skills purpose b a aatisfisetoiy or coovincmg manner. 
Other contracts books, to some degree, contain the same weakness. Sre. ef ., J. Calamaw ft J. 
PERiLLa Cases and Problems on Contracts xui (1978); M. Ciosen, R. Pbrimutter ft 
J. WHirrENRERo, Contracts: Contemporary Cases Comments and Proilems xiu 
(1978); J. Dawson, W. Harvey ft S. Henderson, Contracts: Cases and Comment xii- 

XVIII (4th ed. 1982); D. FESSLER ft P. LOUEAUX, CONTRACTS: MORALITV, ECONOMia AND 
THE MARXETf' KCt XII-XX (1982); M. FREBDMAN, CASES AND MATWIAU ON COJOUACTS 

XV (1973); L. Fuller ft M. Eiseniero, Basic Contrac. Uw xv.xv« (4th ed. 1981); R. 
Hamilton, A. Rau ft R. Weintraui, Contracts: Cases and Matbriau xv-xvi 
(1984); C. Knapp, Problems in Contract Uw xix-xxi (1976); I. MacNeil, Cont«acis: 
Exchange Transachons and Relations xvii-xxii (2d ed. 1978); A. Mubli«. A. 
Rosett ft O. Lopee, contract Uw and Its Appucation xvii (3d ed. 1983). Not all 
ci$ebo(to however, make this mistake. Two contraett books, for example, contain extended 
introductory discussions of skUls. J. Jackson ft L Bolunoer. Contract Uw in Mop- 
ern Society xvii-xxvi (2d ed. 1980) (exceptionally good introduction to the analytic skills, 
methods and purposes of first year Uw school classes); C. Reite, Cases and Materimj on 
Contracts as Basic Commbrcul Uw xxviu-xxx (1975) Oess elsborate, but helpfiU anal- 
ysis of skills). 

The problem of balancing the substance and skills components of first year courses is one 
that seems incapable of resolution. Professor Beale, one of the early misters of classroom legal 
education, noted that the twofold u$k was "to make a man into a lawyer by building up in him 
a legal mind [skills] and by teaching him facts [substance] which will be uieftil for him m his 
career as a lawyer. Men will never agree on the proper balance between these two endeavon 
. . . ." Beale, Legal Pedagogy, or What Have if, 8 Notre Oame Uw. 402, 404 (1933). Dean 
Pound agreed: 
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'cSS^nrriitus" AlLugh student 

not seem to develop adequately, m law school, the skills everyone 

anees they will need outside, in the profession* 

^^»P« describes a systematic method for teacMng first ye» 

law s^JtoS d^dt^Ukills.'p«rt 11 discusser in • P^l^^ 

Sn fte idea of "thinking like a tawyer." It also and d^nbM 

ZindiWd^ skins. Th5« six reflect an attempt to divide up^e d«- 

AM oflegal analysis into several dScrete PMts. P»rt «! 

WasSctt of cUasroom teaching of dialectical skills. The 
^S^nXSa cdl fbr combating the .liem«s, generated by 

bx itsb«t use would be for others to use it as a ' "nod**' ^ "^7?": 
Sv cSSspapers which individual teachers could 'tetiibute to 
S^SwnstSts'.' Modeling rase s a critical point. Without doubt. 

VENS. Law School (1983). , . Cft«<u 34 1. Legal Educ. 479 (1984). 

5. Bryden, What Do Ia*» Studints Uamt A Pilot Sluay, 3# J. teuiu. 

1 pJl^'tvktt suuesu why e^h teicher ihouW develop hi* ownwroi^J: 
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no one can describe a tingle uniform system of dialectical skills. No 



ima|initivdy»*' are only oomami denominator. Each taacher has a riiquety 
different way in which ha natunUy tclatei to the hw. Some fdate to it as 
craftiment woridag with the pointo oT authority provided by the caaa and the 
tnfetencei allowad by the canons of lefal leasooini to reach the legaUy comet 
result Some like to cit! bdow the 1^ fonns and Uy bare the bones 
wnceptual rdations ranning throu|h many cases but Ailly articulated b none. 
Some Uke to study the hw as a social phenomenon. Some study law as a 
potential instrument of justice to remedy sodal wronp and realise mcml ideals. 
A teacher's reUtion to hw is often much deq)er than simply a styk of analysis 
the sortt listed above. Teachera also exemplify what the hw can bo to someone: 
the chance for personal redemption through sUL and hard work, or intellectual 
phy for its own sake, or simply one fascinating set of foctt after another. The 
point is that each teacher lehtes naturatty to the hw in his own way and it is 
rehtion and the ikills necessary to it which is what he has to teach. 

ParkcTp A Rifkw tfZm and the Art of Motorcycle Maintenance wiih Somi Rmafksen ihe 

Ttaehing of Law, 29 RirrOEU L Rev. 318. 328-29 (1976). 

Professor Harry Jones, one of the great classroom teachers, has provided another 

*inoder* in his description of how to plan a coutm. Althou^ not clearly stated in his 

approach, he arguably meant that teachers who prepare written '^lans" for their counes. 

perhaps using his plan as a model should submit these written documents to their studenU. 

Professor Jones provides an ehborate outline for presenting a flnt year course. His discussion 

of **planning'' the course provides an eioellent checklist of classroom goals: 
I. Plan the Course 

A Determine and sute goals in terms as bdiavioral as possible including 
emotional as well as intellectual targets. 

1. For example, the goal for a flnt year ooune b Contrscu might be 
stated as developing student ability and appetite for reading, think* 
ing, and talking like a hwyer, in undentanding 1^ reasoniiig, and 
using legal material to discover and solve pn4>lems as would a 
scholar, advocate, counselor, draftsman, or social activist. One 
behaves like a hwyer when be respects the factt of cases, exercises 
caution in acc^ting doctrine, avoids rule preoccupation, is profes- 
sionally responsible with respect to accuracy in thought and sute- 
ment, and attends to fair phy in discussion, argument, counselling, 
and drafting. 

1 Specific needed items of knoivledge and skill: 

a. Familiarity with the materials in a modem Contracts coune 
book, 

b. An ability to interpret precedent broadly or narrowly, 

c An undentanding o.r the influence situation*sense and reason 
in distinguishing, extending, follow, ng, lirjiting, or overruling 
precedents, and the rules for which they stand, and 

d. The skill to argue both rides in a leeway situation while generat- 
ing a drive to reach the best solution. 

B. Develop hypotheses as to the students* present level of knowledge and 
skill, and existing or possible blocks to the development of that ability. 

1. So teach the students that they know when they have done an intel- 
ligent Job right and well, and they take pleasure in it. 

2. Be on guard against anxiety and punithnent in case-method 
instruction that can destroy or postpone self-conftdence, hurt origi* 
nality. and tend to standardize student views. 

C. Determine promising learning sequences and hypotheses on how rapidly 
StudenU can be expected to acquire new behavior. 
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one system can define all teachers* approaches to skills training. This 
is principally so for two reasons. First, the substantive content of dif- 
ferent courses—particularly first year courses— necessarily dictates, at 
least to some extent, the skiUs teachers must emphasize in those 
courses. For example, teachers might heavily stress historical analysis 
skills in property courses, and aUnost completely ignore these skiUs in 
criminal law cc irscs. Economic analysis could play a m^or role m 
contracts and torts courses, and remain in the background in proce- 
dure courses. Second, diflTerent teachers will quite often disagree on 
which skills to teach. Some contracts teachers, for example, might 
beUeve that the extreme flexibility of the substantive law in that field 
serves as a perfect vehicle for stressing advocacy skills. Others, how- 
ever, repelled by a conceatration on advocacy, might prefer to 
develop students' analytical skills regarding underlying poUtical or 
economic values in this country's commercial laws.* Using this skills 

1. A genend lequence Ibr clan lamini: eneou«|e tt«d«t$ with 
respect to what they know and have learned; create doubt on lome 
matter, then resolve that doubt or break it into the infredients of an 
answer. 

2. One very helpftil device for creatini and resolving doubt is to suu 
hypotheticals or give profesiicmal skill variations such as chalkng' 
ing the studentt to draft a document that wiU restructure a tranaae* 
tion to change the way in which law applies to it 

3. The effect of a sequence can be strengthened by asking questions 
which provide answers that can be used as part of the dau to be 
manipulated in answering later, more complex questions. 

4. Assume that by and large studenu can do incredibly better than 
they think they can. Ahnost all can do the work of genius now and 

thra. 

Kelso, Ttaching Ttachw A Reminisetnce qfthe 1971 AALS Law Teachen Clink and a THb- 

uu to Many W. Jones, 24 J. UOAL Educ. 606, 607^ (1972). 

8. In one sense, the John Manhall Uw School at which I teach, implemented thu idea 

in 1983 when it completely revised itt buic curriculum. One of the m^jor changes w«>»';«| ■ 

reemphssized focus on skills. The new catalogue description of the "core course* at John 

Manhall contains skills language that sett up the individual coune descnpUons appearmg 

later in the catalogue: 

The initial program for both the day and evenirg divisions oonsUtt of a core 
curriculum. In addition, all studentt must participate for four semesters in the 
"Lawyering Skills" program. This program, uught in small groups, ^bcuses on 
legal writing, research and oral advocacy. 

AU core courses develop basic lawyering skills and provide studentt wiUi a 
fundamental store of knowledge rbout substantive legal conceptt and rules. The 
skilU include analysis of cases, stttutes and other sources of law; recognition of 
relevant factt from a maa of raw data; effective oral and written communkatioo; 
advocacy; and organization and management of legal work and kleaa. 

The »^ore of knowledge conslstt of that core of informatioi. that all Uwyers 
must poiicss and that all studentt must obtain before they can progress to the 
second and third years of legal education. ^ 

The John Marshall Law Schoou 1984-85 Buubtin 46. Individual ooune descriptions 
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paper as a "model," and not as an authoritative description of the one 



of the "core oounec" sow eontiin ikills languige. and emphaiice the differtnt lUlli ttuffat in 
the various courses. For cxsmple. the catalofue provides this deflnitioD of Oestnets I and II: 
An analysis of the formation, tnnsfo^ and terminatioa of ooatiact rights and 
duties of parties to the contract, and the and equitable naediea avaUable 
upon toeacb of contract. In addition to common law development, the law of 
sales under the Uniform Commerdal Gode is abb wamincd, with mi^ cmpha> 
sis being placed on comparison of techniques f(ff deaUng with statutory or oom- 
liw authority. 

A/.atSI TliedcKriptfam of the oouiw beriming ^Aooune 
in the lubstantive Uw oT crimes. Frindpil emphasis in the oouik is placed on ttudyiai the 
iources and meanings of tututea.** /if. The coune descriptions of torts and property make 
specific reference to develop the skill (tf "case analysis.*' td. at S7, 39* 

lUUted to the idea of different counes emphasizinf different s^ 
ent skills should be uugbt in each year of kw school. What may be appropriate in first year 
courses, may not be adequate in upper division courses. The revised curriculum at The J<dm 
Manhall Law School closely tracks this idea. The Law School's catalogue shows how differ- 
ent skills can be addressed in the upper division courses. 
DisrnuBimoN iequirementb 

Alllawstudenu must be exposed to three crucial topics: the impact of non- 
legal ideas on the law and on the rde of lawyers; the impact of goveremental 
r^iulation on private business and personal transactions; and the role of fcmnal 
dispute resolution in the legal process. Because exposure to these three critical 
topics is so important, all students must complete tliree ^^Distribution Require- 
menu*'. The three are ^^Perspectives on the Law**, "Oovenunent Regulation and 
the Law*', and **The Proccas of the Law'*. 

1. FEaSFECnVES ON IHB LAW 

When attempting to l^lp people solve exceptionally difficult or contro- 
versial l^al disputes— "disputes lawyers call '*hard cases**Hvdges, legisla- 
tors, lawyers and government officials must deal with mat^ials and ideas 
other than those generally looked to by the legal community for guidance. 
That is so because cases, sututes, constitutions and r^utations, the normal 
tools lawyers use, very often do not address the fundamental societal or pet- 
sonal conffictt that lie hidden beneath the surface of '*hard cases**. 

The faculty of The John Marshall Law School believes that all students 
must be exposed to the existence of these **non-le^*' materials and ideas and 
must develop some undemanding of how these materials and ideas are used 
to resolve particularly difficult disputes, llierefore, to satisfy the^**Penpec- 
tives on the Law*' requirement, tTUDENTS ARE REQUiaED TO TAKE AT 

LEAST ONE OF THE COUESEa LISTED lELOW, Or SUCh Other COUTSeS ES the , 

fkculty fmn time to tinse deems 4>propriate. • • . 

2. GOVERNMENT REGULATION AND THE LAW 

Traditionally, American legal education has had a strong **private** law 
bias. That biu has generated two serious problems. First, it caused legal 
education to focus on methods people and businesses thimselm used to 
resolve legal disputes, which focus was appropriate only until the arrival of 
the modem era of pervasive government regulation of private tranMctions 
and activities. At the present time, a very large part of many lawyers' work 
involves the continuing relationships that exist between governmental regu* 
latory agencies and individual people and businesses. Therefore, the focus of 
legal education must change somewhat. Second, the private law bias has 
caused legal education to focus on the "'common law", i.e., judge-made law. 
At the present time, however, "'statutory law", Le., Uw created by legislative 
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and only appropriate skiUs training method, responds to both of these 
Different teachers can prepare different skills papers. 
The "model" idea also explains two other aspects of the paper. 
First, readers will note that the tone of the discussion attempts to 
mak Sfficult ideas about skUls training accessible ^ not 
experienced in the intricacies of legal educa ion. Sunphfiwtton, 
X" than compUcation, pervades. For example, the description of 
Se skiU of "synthesis," although buUding heavily upon the wnttog of 
Sher legal educators, consciously avoids the complex anidysis found 
eSwhere. This approach is similar to Professor Karl UeweUyn s 
SSbook, m Bramble Busk, which he ^^l^^y^'l^^, 
dents. In a sense, this paper is modded on it. Second, this paper 
rSS eiy uTTximples iSIed on cases and materials contamed m 
o^^L^ntracti casebook.' THe examples are representative, 

udadfflinistittive bodies. pUy» an extnoidinirily targe tde in ill Uwyen' 

"^'the f«ulty of The John M«ihdl Uw School beUevct thrtril «tude^^ 
miJuS^Miy the ongoifls retationship that exisu between fovwn- 
ZU^SoH^^^^ Sd people «d busineu. 5«» "f^ 
retationship in the Mntext of itttutei and cues deahng with, ""ong o*w 
Stt thit wtationihip. Iherefoit. to ttti«fy the ••Governmental Rejita- 
S «5 the UW" requirement. nvDEKis must ta« atuastone of 
THE couMES LISTED MLOV*-, Of luch Other couiMt u the fwttlty fit» time 
to time deems tppropitate. ... 

to rcSSt^1?no.S'oiir^^^ ^ ^ »S 

orS hdr dSputes for rewlu'ion. not before j«<«l». Pn"?^ 
Krfge U oTthe taw. out before people whoie Princip.1 k~wW|eJV^ 
Ae tyS of transaction or activity tavolved. In additton, government adrnta- 
fatratiS imd« or officen ev«y year adjudicate fcr moredUputea than 
SSi do^d leistative hearings rather than court proceedings oJ« 
Tr^Se the fori Hhich targe group, of people «te^ S^TS^^ 
mLt ftuidamental political social and economic duputea. Tht faulty of 
^jZSSxiU^thool beUeve. that aU .tud«itt should have «»me 
funiUarity with the proem of non<ourt dispute . „ 

Notwithstanding the fact that trials re«)lve only a «»;»P«^^i^ 
lesal disputes, all legal dispute* indeed n>ay lead to such proceedings. Triata 

SheTcU^U may be subjected to trtata AU pUi^^ 
nVgotlating, therefore, must anticipate such a »7,<'^?rf »^ 
even though this perception U faulty, most peopta in thU society viwjab 
e pruSpal foVumfor tawyen And although peopta with many dift«« 
Snd. Jf jSd sidlls c« aSst in non-trial *n'^?i**^Ml'lJ!!r^ 
cw try cS. Because of those ftcts the faculty of The John Manhall Law 
ShoJl JeuTve. that all student, at this taw school must have a basic under- 
standing of how triata work. 

1980). 
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not authoritative. They attempt to show how individual teachers 
using individual books can mine those books for individual ikiUs 
training exercises. 

To be sure, this paper has other uses than as a model. Through- 
out the text and notes, extensive quotation reflects the analysis that 
many legal educators have applied over the years to the topic of skills 
training. Mere collection of this source material has value to busy 
teachers. Furthermore, some teachers may wdl conclude that this 
paper itself might be useful to students, particidarly in courses not 
revolving around particular substantive fields of law. For example, 
teachers participating in extended "orientation** programs for new 
law students or teaching first year "methods** courses might find that 
their students could learn from this approach. Likewise, teachers 
involved in special admission programs, such as that established for 
minority students by the Council on Legal Education Opportunity, 
might find that the systematic approach to skills training provided 
herein gives their students a coherent starting point. Finally, teachers 
of advanced writing or appellate advocacy courses might consider dis- 
tributing this paper to their students. Its approach to organizing com- 
plex legal arguments could well help those advanced students. 

One last introductory point is necessary. The method described 
herein concentrates quite heavily on developing advocacy skills. It 
does that for a straightforward reason. Professor Anthony Kronman 
of Yale University recently put the point quite bluntly: 

Today, as sixty years ago, the most important skill the Uw teacher 
imparts is the skill of advocacy, the ability to construct and defend 
a convincing legal argument. Before the law student can find any 
other analytic techniques professionally useful, he must have mas- 
tered the ability to make a legal argument— he must know how to 
build an argument from legal materials, such as cases, statutes, 
administrative orders, and the provisions of the Constitution, in 
accordance with the established, if not always precise, rules that 
determine how these materials are to be used, such as the rule of 
stare decisis coupled with the techniques for construing a judicial 
opinion in either an expansive or a restrictive way. The other tech- 
niques taught in law school can supplement this most basic skill, 
but despite the enormous curricular changes of the last sixty years, 
the skill of advocacy remains the cornerstone of all law^school 
instruction. 

No one familiar with Professor Kronman's writing, or with the 
approach to legal education of the Yale Law School, could accuse 



10. KTOnmtn, Foreword: Legal Scholarship and Moral Education, 90 Y ALE LJ. 955, 959 
(1981). 
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either of being excessively pragmatic or practical. And yet he calls 
advocacy the most important skill law teachers impart." To be sure, 

11 Many exoerienced teachen have criticized this advocacy orientation. Piofeuor 
Du^ iSSX u^tional case nethod .yitem. .aid it I. "^y" Btiptioo. 

SSSTtion aS. Lawyer Comfetency 3 (F. Dutik ed. 1981). Piofasof J«««A«oW 
alio bitteriy attaclted the ad venaiy method of anivini at tnith and the law ichool emphau oo 

Mutual exaggeration ti luppoied to create lack of exaigeratkm. Ktta 
DUtizanihip [ric] in opporite direction! ii luppoaed to bring out the truth. Of 
SouTM no rational human being would apply wch a theory to hi» own airi nor 
to other depaitmentt of the government It htt never been wppowd that bitter 
and partitan [lie] lobbying auisted legislative bodies in their Uwmakug. No 
investigation is conducted by hiring persons to argue opposite skka. The 
common Uw is neither clear, sound, nor even capable of being resuted to areas 
where the resultt of cases are being most bitteriy contested. . . -tMlutual 
euggeraUon of opposing claims negsUveCsl the whole theory of ratonal, 
scientific invtttigation. Yet in spite of this most obviovs fact, the ordhiaiy 
teacher of Uw wiU insist (I) that combat makes for clsnty, (2) that heated 
anumentt bring out the truth, and (3) that anyone who doesn't believe dustt a 
loose thinker. The explanation of thU attitude lies in the reahn of social 

Ax wldTStoCSmfcM and the New Deal, 47 Haiiv. L Rev. 913. 922 (1934) (footnote 
Z^iy Profior Cahn reflectt negatively on what he '^^^^^^'^^^^^l'^ 
legal education. Cahn. Some R^eetions on the Aim of Ugflt Education, U J. LEOAt Eouc I, 
4 (1938). See Schwartx. How Can Legal Education Respond to Changes in the Legal Frtfis- 
sionf. 53 N.Y.U. L. Rev. 440. 44447 (1978). Professor Himmelitein describes another dan- 
l« to adventfy training, •^me Uwyeis may be so tocked into the advemiy itance thatthg 
fail to consider an accommodation or compromise even when such a settiemwt wouW bencnt 
both cUent and adversary. On the other hand, some lawyers so shy away ftom conflict ttat 
Aey may be too willing to compromise a client's claims." HimmeUtein. Reassessing Law 
Schooling: An Inquiry into the Application of Humanistic Educational P^hology to the Teach. 
/Vo/IaH.. 53 N.Y.U. L. REV. 514, 529 (1978) (footnote omitted). .^^.^ 
Other writen have argued, in a somewhat different context, that legal education shouW 
inftise studentt with a moral perspective of the Uw. Emphasis on advocacy tfayJiiI. they 
suggest, impedes this process. Professor Beveridge, while reUting the experience of arguing a 
difficult point in court, graphically made this point: 

It is said that burgUlry exercises such a fascination that, once the delirium of 
itt danger is tasted, a man can never put that fhtal wine away. An old and distm- 
luished Uwyer once told me that one of the most brilliant young Uwyers he ewer 
knew said to him. at the conclusion of a legal duel in which he had resorted to 
the sharpest practice and won, "That wu the most delicious experience of my 
life " 

Beveridge, The Young Lawyer and His Beginnings, in Studying Law 17, 20 (A. VanderbUt 
Tmsys^also E LEV, JFoua Talks on Legal Education 22.23 (1952) CnwipuUti* 
of Uw without relevance to jusUce); Rathjen. The Impact of Legal Education on the hdhfi. 
1tTudTaTyaluaofUwStudeni,Hr^s. L. Rev 85. ^ ("i^H^J^XT^/j^^ 
ami a Uwyer's limited focus on the cUent's ^J^^^^^^^-'^^^"^ ^^f, 
fesslonal Competence: Psychological Aspects of Legal Education, 37 U Cm. L. Rev. 91, 104 
(1968) (the nature of a Uwyer's role); Weinstein. 7*» //irifrBrii>« o/i^^^^^^ 
Study of Law, 32 J. Leoal Educ. 87. 89-93 (1982) (the prof«s.onal image code of etWa). 
White, ne Ethics of Argument' Plato's GorgUs and the Modem Lawyer, ^^'^j'^-J^' 
849. 895 (1983) (fundamental human questions have special force and cUrity for Uwyers); 
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Other tetchen take different approiches to skills training. Neverthe- 

!SS^ ^I^ftfUtaiX^alitm} Ah Hittorkal Hr^tetiH, S4 Va. L Rev. 689, 690.91 
(1968) (the effect ofteeulvizttioo of tow upon kfti «duntk»). Stt tmenlly O. Hazasd * 
D. Rhode, The Legal PionanoN: RsiroNtiBiLmr and Regulation 109-246 (1985V 
Ethia in Aeadmia: FamraiidMttpoiuibilHy iit LaalEdueotloH, 34 J. Legal Educ lSS-228 
(1984). 

I am aware cf moral dileminat that «ite in connection with tt«chint ikiUi coune*. Pro* 
feeior Hegtand atatee tbe probktn NunUy: *tA]n I aiaply teaehini paid ataantna to aim 
betteiT Heglkod, Moral DUmmas In Ttaehiiit TMal Advocacy, 32 1 Legal Educ 69, 69 
(1982); m VenMB, BdueatioHfar Pi^fickttey: TV CoHtinmm, 33 1 Legal Educ 559. 56^ 
67 (1983). A netbod for teaching fefal analysis skills in twtatantive fint year oounes necessar- 
ily, therefore, raises questions about moral dUenunas. See Twhu, Toaching Ethkel Censidtra- 
Hons In ttu atnteal Setting: PnfisHonal f*nonal and Syntmk, 52 U. Colo. L Rev. 409 
(1981); Willfini * Dunn. Tlu Moral Donlopmtnt of the Uw Student-, neory and Data on 
Legal Education, 31 1. Legal Educ 306 (1982). Professor Uban addresses a related point 
when he describes a method for dealing with moral or ethical issues in the context of a typical 
r^^f.^iSSS" ****** Episumology and Moral Education, 33 J. Legal Educ 636. 
63841 (1983). 

A number of writers, however, seem to fiivor an emphasis on advocacy, at least in connec- 
tion with some courses. Dean VandeibUt says a student who hu missed the "ctosh of oonllict- 
ug decisions in classroom discussion has missed much of the acst of legal education ** 
VanderbUt, Foreword, 30 Iowa L. Rev. 32S, 33 1 (1945). This seems to bespeak an advocacy 

Professor UeweUyn stresses advocacy as the heart of his definitioa of a towyer's job: 
"nine devismg of a way out. within the existing framewoit (plus existing leeways) of accepted 

^oys and Means, and the law Curriculum, 30 Iowa L. 
REV. 333, 337 (1945). Dean (Sreen argues that training in advocacy is one of the most impor- 
unt menu of case study. Green, Advocacy and Case Study, 4 1 Legal Educ. 317 (19S2). 
Dean Knickerbocker presumably wouM argue that any attempt to reduce the adversary com- 
ponent in legal education is destined for failure: 

It is clear that tow attracu those who like orderly controveny, who accept gtodly 
the idf« that there are two sides to every question and that the essence of their 
careen will be battle. Argumea * to no part of a physician's business. Ministen 
do a great deal of arguing, but their invUible opponent to not invited to reply. 
Schotors occasionally bicker among themselves, but theirs to essentially a quiet, 
unopposed life. Engineers know that things woric or do not work. No trouble 
there. Industrialtots, businessmen, musicians, arttots~-none of these rcstt hto 
career on controversy. Nearest to the towyer in this basic characteristic to the 
politician; but the controversies he becomes involved in ar« rarely orderly, and 
the rules are notoriously lax. Nevertheless, it to Uttle wonder that maiiy towyen 
enter politics as a natural turn to their careen. 

The cructol quesUoos to the potential pretow student, then. ma> be: "Do 
you enjoy a weU-regutoted fight?' And second, "Are you willing to train for a 
tong series of such flghtt and to learn the intricate rules of the game?' If to both 
questions, the answer to an eager yes, a reasonably good prospect for tow coUete 
stands revealed. 

KnickeriMcker, Talents Jor the Study of law, 12 J. Legal Educ. 532, 540 (1960). 

Several writen have suggested that moral training should follow skills training. Their 
reasoning seems to be that it to better to discuu moral conventions with people who possess the 
ability to violate these conventions. For example, it is pointless to talk of the possible immoral- 
ity of nonmariul sexual intercourse with six-year olds. Sixteen is a better age for that The 
same is true, in a sense, of law students. Until they possess the skills necessar)- to violate 
professional mores, discussion of morality in this context seems pointless Trofessor Llewellyn 
succinctly stated the idea: "Technique without ideals may be a menace, but ideals without 
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less, no one can dispute the legitimacy of the technique described 
herein. 

U. 'Thinking Like A Lawyer" 

1 want you to begin this counc, then, by tiying to imagine as 
My as possible bow it might be said that law is not a 8cience--at 
least not the "social science" some would call it— but an art. And 

technique are a me«.- Lewuck, Pr^ac. 53 N.Y.U. L Rav. 293. 0978) (quotiai Prof-^ 
Su2K) to Mother work. I^euorUeweUynmiJceiiiUBitopo^^ 
SimZudw. -me nun who laei lincptoy in the footbiU g«ne i. the wn who ooa rtrf 
Sit on the line himielf." K. Llewellyn. The Bhamble Bosh53 (I960). Profeuor 
wSSf proWtoTdifferent teuon. tnd . tioublinf one. for being w«y of teaching mo«Uty in 

clusroons, in any year of law icho<ri: 

Studentt enroU in tow icbooli to kam the law. and there b no way to aecompUfli 

that end without dealing with their cognitive fccultiea. Stutoto accept expowre 
of their thinking proceu when they enroU in Uw ichool Although there ii 
always a touch of arrogance when one penon ooercea 
thing about himself, there ik less arrogance, and it b more Justifiable. I believe, 
when a pe«on b uked to expose some of hb cognitive faculties rather than hu 
inner self, inextricably bound up as it b with hb entire personal life. 

Thb totter kind of exposure b envbioned by proponents of the second view 
of the "more compleat towyer" -school of legal educatioo. It involva exposure 
of the student's psyche-hb very being. Exposure of thb kmd jhoidd notbe 
undertaken except on unimpeachable educational gr.iunds. If second 
approach were foUowed. the anxieties produced by tow Khool would not be the 
only psychic materiab toid bare in the sensitivity sessions conducted by a tow 
profeuor that thb approach requires. The anxieties created by studentt persona^ 
Uves would abo come tumbUng out. Would we be justified on sound educational 
grounds in eliciting such infonnation? I think not. « m v ii r 

Mom!, Legal Education: CognitiH Dt^lopmnt or Psi/ehological AHusmtnth 53 N.Y.U. L. 

'^"'t?^ b «Lh«'2ason for adopting a teaching method in the tet y«r that focuie. 
heavily on advocacy or adversary skilb. An introduction is necasary. '••V"*'*^;; 
eSwd judges ha^e attempted to resolve tiie conflict between die practice of «>voca2^.«>^ 
^ moril 0? pubUc responiibilities. Presumably most legal educator, have |ttuggled jJUi ^ 
problem. Few teachers wiU ever be satisfied that they have made a correct decbioj in ^ana. 
Attempting to resolve the dUemma, however, may paralyze legal educators in theirteachmg. 
^IZx decide what to do. which way to go, what method of teactog to «e. Thj^^t 
• foot in both camps. They want to streu moral and pubhc responsibility, yet help stiuteits 
learn advocacy. Because legal educaton cannot decide what to do among tnemselves. tn^r 
succeed only in causing studenU to acquire neither perspective. It mi^be t*tteMo 
one approach, acknowledge that the choice might be wrong, and th« heavily ^oocwttate^ 
it. In another coune-poaibly an upper ctoss elective-4he teachi^ uk theojto 
approach. Thb b the approach I take. In my contrwrts courses, I ptoce r«»t empbastt on 
advocacy. In my upper division course, professional responslbiUty, I spend Uie entire term 
"trashing" the adversary system and the role of advocatea in it ^^.w. 

Professor Bergin has hinted at a retoted idea. He suggestt that "tudents, a^e fim 
year, take one of two track, in tow school-a "practice" track or a 'Ipohqf tradt^Btrgto, Tht 
Law Teacher A Man Divided Against Himself. 54 Va. L. Rev. 637, 652-53 (1968). to tiib 
scheme, teschen in the difi-erent track, could take completely different approaches to bsues of 
morality. 
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thiioouneiidinetedtoyouuanartbt There it no body of rules 
expiessing the art of the liwyer any more than that of the teulptor 
or painter. You are as free as they, and as responsible for what you 
do. It is true that one of the mediums of the lawyer's art is rules, 
and the lawyer must know rules, and the other materials of the 
law, as th'^ sculptor must know clay and the painter paint and can- 
vas. You must know what they are and how they work, before you 
can work with them. But what you must ultimately learn is what 
to do with rules and judicial opinions and all the other fonns of 
expression that are the worUng stuff of a lawyer's life, just as the 
sculptor must leara what to do with clay and marble. You may 
feel that you are constrained by your material, as indeed you are. 
But compare the pianist, who is told what notes to play, in what 
order, how long and how loud; yet art is surely possible there. In 
asking you to define for the moment the lawyer as writer, to regard 
yourself in that way, I am asking you not to follow direction and 
example but to trust and follow your own curiosity; to work out in 
your imagination various fUture possibilities for yourself, defined 
by the real and imagined pNformanMsf of your mind at its best; 
and to subject what you discover to criticism and speculation.'^ 

All academic disciplines teach students to think. Legal educa- 
tion, however, suppmedly does more. It teaches students to "think 
like lawyers."" What a strange slogan. 'Think like a hiwyer.** It 
seems obvious that mere differences in subst&ntive knowledge between 
lawyers and doctors, engineers, or scientists cannot justify the exist- 
ence of the "think like a lawyer" phrase. Different kinds of profes- 
sional people, of necessity, possess different kinds of knowledge. But 
doctors do not talk about '*thinking like a doctor." What, then, 
explains the phrase's existence? Perhaps lawyers merely tower over 
all others in insecurity, unable to accept that thinking is thinking, 
period, and that what lawyers do really does not differ significantly 
from what other highly educated people do.'* Perhaps lawyers simply 
chant their cryptic incantation hoping to frighten away outsiders.'' 



12. J. White, The Legal Imagination xxiv>xxxv (1973). 

13. Some diugrae. Dean SiiuUlow ooted tbis when he commented that it it "no longer 
very fuhionable" to teach ttudenu to think like lawyers. Sandalow, Tkt Monl Rtsponsibility 
o/Uw Sehoob, 34 J. Legal Educ 163. 170 (19S4). 

14. Dean Mudd arfuei that the focui in law ichool ihould ihift from thinkini like a 
lawyer to "thinking clearly and preciiely." Mudd. Thinking CriUeally About "Thinking Likte 
Lawyer*' 33 J. Legal Educ. 704. 706 (1983). He suggesu that lawyers do not think in 
patterns diferent firom those of other people. Id. at 706^7. 

15. Other commenutors have made this point before. Although not directly speaking of 
the phrase "thinking like a lawyer." Judge Frank talks about legal education as "magical 
incantations to prevent law students from observing what goes on in the legal cosmos." Frank, 
A Plea for Lawyer-Schools, 56 Yale L.J. 1303. 1344 (1947). Dean arrington. compwing 
Mark Twain's description of cub pilot training to law student training, describes a "mystic 
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An alternate explanation, however, arguably comes closer to truth. 
Maybe lawyers do think differently. Maybe they do not look at 
things, events, and people as others do. Maybe they do not think in 
patterns used by other educated people.*^ 



bnguaie that excluded liymen from undentandlng ** C«nin|toD, Of Law and th* Rim, 34 3. 
UOAL EOUC. 222, 223 (1984); set Woodard. The Umttt qf Legal Realism: An Ntstorkal 
PeraeetiH, S4 Va. L Rev. 689. 691-92 (196S). ProTcMor Honutdn eonsiden the phnie 
•1hinkingUkeaUwyertobea'1)romideorcoateaponryktiledu^^ Konatdn, llu 
Myth (^Legal Reasoniiit, 40 Mo. L. Rev. 338. 338 (1981). He arguet that itaMoini b 
notbiaf moit than reasoninf—purposive problem iolviii|~aboat kfal materials.** Id. at 339. 
Profetior Fuller makes an interesting analoty in this context when he uys that "methodiim** 
can be earned to excess. •There U need to recall.** he uys, "that the slogsn. 'We teach men to 
think,' has been the h»t teflife of every dying discipline fhni Latin and Oredc to Mechanical 
Drawing and Common-Uw Pleading.** Fuller. What the Law Sehoob Can Contribute to the 
Making efLawyen, 1 J. Legal Educ 189. 190 (1948). 

16. Unfortunatdy, most written wmrk on legal education contains little or no attempt to 
define the akiU of 1^ analysis. For example, one landmark analysis of skills training in law 
school discusses the skill of "1^ thinking**, or *1egal method**, but then does not 
systematically describe what it is. Assooation of Amekican Law Schools. Remkt op 
CoMMrrTBE ON CUMUCULUM. Vw floce ttfSkillt in Legal Education, 4S Colum. L. Rev. 
34S, 3S1 (194S). 

' A few writers, however, have attempted to define the components of legal analysis. These 
few attemptt provide valuable insights. Dean Bayless Manning's definition of analytic skills 
follows: 

By analytic skills, I refer to those special capacities of the lawyer to distinguish A 
from B, to separate the relevant from the irrelevant, to sort out a tangle into 
manageable sub-components, to examine a problem at will from close range or 
long distance, and to surround a problem, surveying it from many different 
perspectives. 

H. Packer * T. Ehklich. New DiEEcnoNf m Legal Education 22 (1972). Professor 
Ufiar provides a dlfi'erent list of skills that professors should teach in first year courses. His 
second point is particularly relevant to this paper 

(1) Understanding of the ftmdamental rules, principles, policies and organi- 
zation that make up our legal system as a whole. 

(2) Mastery of techniques for study and analysis of narrow problems in 
minute detail, 

(3) Appreciation of the law's relation to our society—past, present and 
future, and 

(4) An interest in the law sufficient to induce him to spend the rest of his life 
trying to learn something about it 

Leflar, Legal Education: the Making efa Good Law School, 20 Awt. L Rev. 50, 52-53 
(1966) (footnote omitted). 

Other writers have formulated similar lists. Professor Casner considered the components 
of legal analysis to be these: "examining a problem, determining the relevant Acton in rda- 
tion to the solution, formulating a sensible Judgment in the Ught of those fiKton. and expres- 
sing . . . conclusions in clear and understandable language." Casner. What Makes a Law 
School Great?, 1956 U. III. L.F. 270, 274. Professor Morgaii. describing the objectives of legal 
education, provides a more expansive list than does Professor Casner. Professor Morgan 
claims that lawyers need the following skills: 

a capacity to think hard and straight, a settled determinatioo to accept the ipse 
dixit of no man or group of men, the ability to make a searching analysis of a 
complicated sute of facte which wiU disclose the legal problem involved therein, 
a resourceftd inugination to discover possible solutions, the patience to invcsti- 
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If this is tniei however, then other questions arise. How do lawyers 



pte tbdr validity and practicabUity, tnd tte 

judiment Moriaii. Th§ Cm Method, 4 I. Legal Eouc 379, 391 (1952). Arguins 
the overemphaaift Uw aeboob place 00 ildlls tr^^ 

Fuller provides an exoellent hat of intellectual lidlls. Fuller, What the Law Schoob Can Con- 
irtbute 10 tho Making oflmf^m, I J. Legal Eouc. IS9, 191 (1948). Hia list paiaUeb my 
more cooerete Uit of lia ikilli. Sie A^v note 18 and aooompanyinf teit ProTeieor Fuller's 
Ust includes the skills of reasoning logicaUyi rqieetini irrelevandes, det«nin| unstated piem* 
ises, reading and listening with understanding, arguing persuativdy, fiubonbig motives, and 
writing and speaking good English. FuUet Ji^ at 191. Although be believes the list oould 
be ^'expanded indefinitely**, I think his list akme provides a valuable set of gosls. 

Dean Saadalow defines legal analysis as *1t)he abilities to read imai^tively and with 
attenUoa to the subtleties of language, to fhme and test sttitabte hypotheses 
to detect premises oT thought and errm of logic.** Sandalow, ThaMafalJUatponsibtlltyqfLaw 
School, 34 1. Legal Eouc 163, 171 (1984). Professor Duncan Kennedy, is a typicaUy icono- 
clastic article, describes the compcments of legs! analysis b the foUoiriog vague termin<dogy: 

Law studenttsometiaies speak as though they learned nothing in school In 
factt they learn skills, to do a list of simple but important things. Th^ team to 
retain large numbers of rules organized into categorical systms (e.g., requisites 
for contract, rules about breach). They learn **issue spcming,** which means 
identifying the ways in which the rules are ambiguous, in conflict, or have a gap 
when applied to particukr fact situations. They learn dementary ease analysis, 
meaning the art Oi geneniting broad holdings for cases, so they wiU apply be)^ 
their intuitive scope, and narrow holdings for cases, so that they won't ai^ly 
where it at flnt seemed they would. And they learn a list ofbalanced, formulaic, 
pro/con policy argumentt that bwyers use in arguing that a given rule should 
apply to a situation in s|rfte of a gap, conflict, or ambiguity or that a given case 
should be extended or narrowed. Ilese are arguments like *Hhe need for oer« 
tainty** and '*the need for flexibility,** "the need to promote competition** and the 
'"need to encoursge production by letting producers keep the rewards of their 
labor.** 

Kennedy, Legal Education and the Reproduction of Hierarchy, 32 J. Legal Eouc. S91, S95 
(1982), reprinted with minor re^fisions in D. Kennedy, Legal Education and the RErao- 
DUcnoN OF HiEEAiCHV: A POLEMIC AGAINST THE SYSTEM IS (1983). After Outlining 
these skills, Professor Kennedy states that law schoolf^ generally teach these skills in a way that 
''almost cmipletely mystifies them for abnost all law students.** Id. at S96. 

A few writers have made elaborate efforts to define the componenU of legal analysis. For 
example. Professors Cort and Sammons provide a much more complex breakdown of the com- 
ponenU of legal analysis than I do: 

III. Legal Analysis Competency 

General D^nition: The ability to ccmibine law and fkcu in a given situation to 
generate, Justify, and assess the relative meritt of alternative legal positions. 

Legal Analysis: 
Analyzing Facts and Identifying Relemnt Law 

A. Analyzing Facts and Ident(fi^ing Relevant JLaw'— Given a (hct situation 
and knowledge of rules oflaw. ability to identify relationships between 
facts and law in a way that will fsciliute the formulation of alternative 
legal theories. 
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think? In what patterns do lawyers alone think? What are the com- 



Sptcifk Comptttncitsx 

(Analysis of Facts) 

1. Ability to identify nleva&t Ikcts. 

2. AbUity to idetttiiy the ifiOMsIsteodes am^ 

3. Ability to klentiiy the reliability cfasseited facts. 

4. Ability to distinguish facts fn» conclusions of law (Identificaticm 
of Relevant Uw). 

5. Ability to detennine rules of law relevant to framing legal issues 
(ef.«, statutes, ftgulatkms, case Uw» couit nilin» secondary 
authorities). 

6. Ability to formulate legal rules appropriately or corroctly. 

7. Ability to determine trends in interpretation or application of laws. 

8. AWlity to identify discrete kgal issues. 

Note: For the q»ciflc oompetendoi in this sub-part of Iq^al analysis, and in 
subsequent sub^partt of legal analysis, a particular ^Mce or proem of 
steps is not implied A model wu followed in deriving elemenu (specific 
competencies) listed here. Other models should, in one form or sequence 
of another, involve the same elements. Thus, these elements should be 
adaptable to various styles of legal analysis. Readers will also note that 
some specific competencies may overlap. This is probably ineviublc 
althouf^ we do not believe there are complete redundancies. It is 
believed thai differences in seemingly similar specific competencies will 
aid in diagnosis of legal analysis problems. 

Ug^i Analysis: FomuhUng Upit ThtofiiS 

B. Formulating Legal 7%eorfer~CKven fhctt analysis, the law, and the 
resulting identification of legal issues, the ability to identify and organ« 
ize arguments and counter*arguments in terms of claims, defenses, or 
other legal results. 

Spe€(fie CofftpttiHcks: 

1. Ability to group and categorize facu in terms of the concepts or 
language of the law. 

2. Ability to select aspeeu of the facU which appear to call for the 
appficatioo or non-application of a legal rule or concept. 

3. Ability to select aspects of a legal rule or concept which appear to 
call for its application or nomapplication to the facu. 

4. Ability to show why aome application of a legal rule or concept 
calls for an extension, limiution, or nyection of another rule or 
concept 

5. Ability to leparate, combine and sequence arguments to formulate 
a legal theory. 

6. Ability to sequence a complete range of legal theories in accordance 
with some systematic ordering principle. 

Ugal Analysis: Efoluaiing Legal Theories 
C Evaluating Legal neortes^-Oiyan a legal theory or alternative legal 
theories, the ability to predict the decision of an authoriutive soiuce. 

Specific Competencter. 

1. Ability to identify the predisposition of a particular decision*maker 
or class of decisiommaketi (eg .» characteristics of the decision^ 
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ponent parts of *thi&king like a lawyer**? The author suggests that 

maker, woiUbii of the dedsioo*iiiikcr'i iutitutioo, p«tten> of 
pnvioui decUoni, neaoai given for picvioui dediiOM). 

2. Ability to identify cwnprfUnt eqidtics noofnized by the bw or 
inherent in the fi^t lituitioa. 

3. Ability to determine relative effeetiveoen of a legal theoiy or of 
alternative kpl theorica bs analyiii and evaluation of I and 2 
(above). 

Cort * Samaons. 7Ke Sweh Ji»r 'Vood Lawytrtnt'*: A Conctpt and Modtl qf Layering 
Compettneies, 29 Cuv. St. L. Rev. 397, 44041 (1980). 

Dean Christensoo'iUMofiixikilb alto deacribei the oomponentt of legdanaly^ Chris, 
tenaon, Studytng Lawastht PoBlbiUty «ifhinelpM Action, SO Den. L J. 413, 430 (1974). He 
cUinu that the da baiic ikilb art "Xl) analyiii, (2) ci^ 

(S) reetramt. and (6) ayuematic oompreheniioo.'' td. Dean Ouiiteuoo then deaciibe» an 
elaborate list of Intelleetual traits" proposed by Prafeasor Fraund: 

a. iMa/fef<c rt/ff^flf about two oonflictinf prittdplea and the ait of lettiac 
inside the oonfliet 

b. Contextual thinking which requires asking what one means by a question, 
e. Ethical Mnking about the meaning of just expectations through conoeptt 

such as the law of contracts and pi^ p(dicy. 

d. (knetic thinking about how the law responds to change in the modes of pro- 
duction and distribution, labor, **progress.** and n^enoe, and to the 
changing patterns of life. 

e. AssoeiatiH thinking by metaphor and adaptive or assimilative processes using 

conoeptt and legal fictions, with the aim categorizing ideal types in order 
to assimilate change and continuity. 

f. Institutional thinking about the central position of a procedural fivneworic 
and the interrelation of ends and means, such as in negotiating and drafting 
contracts, which i^m serve in illuminating btemational disputes and consti* 
tution*ntaking. 

g. Stlf<Htical thinking by abandoning the old in favor of a fkesh foraulatioo, 
or by preferring change over continuity by a process of ovenuling, deciding 
whether to continue the process assimilatiM mr to abandon precedent 

*'*«*™'' '** ^"^ '*« Schools, in On Uw AND Jutncs 108, 1 10-IS 

(1968)). 

Professor Holmes dUtinguishes between "theoretical" Skills and "appUed" skills. Holmes, 
^ueaUon for Comptttnt UwjttHng-Case Mtthod in a Functional Context, 76 Colum. L. 
REV. 535, 577 (1976). Professor Holmes concludes with an extraordinarily complex "Index 
of Component Uwyering Skills." Id. at 578-80 app. Part III of that index. '•Letal Dialectics." 
describes some of the skills outlined in this paper: ^ 

A. Fact Sensitivity. This includes the habit of approaching problems 
through ihe facu and the ability to ferret out and marshal the "unique 
factt" of t particular situation. It embraces an undentanding that rules 
of law are factual in character, consisting of a statement of "type>facu" 
with a subsequent statement of official consequences. 

B. Legal Reading. This is an elementary capacity for the perceptive and 
retentive reading of legal materials, characterized by the habits of con- 
centration, comprehension and understanding. Carefbl reading pre- 
cedes accurate analysis and synthesis. 

C. Legal Analysis. Legal analysis, like legal synthesis, is a dialectical skill ' 
based on Aristotelian logical applications and might be more properly 
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the phrase "thinking like a lawyer'' means mastering six distinct and 



termed *1egal logic** u contrasted with formal logic. It is composed of 

the ability to analyze cases and statutes. 
D. legal Slyntkisis. This ta a dialectical, nasoniflgs]dU^)pliGatte to 

cial and administrative optnloos and to statutory matoials* It involves 

the ability to combine those nibs or intcrpretatioas acquired by legal 
analysis into a complex whole. Law is understood to be the fimnulation that residts when the 
**unique facts'* of specific situations are generaliaed into *Hype flKts** and then into a rule. This 
dialectical proceu concerns claisiflatioo and generalization but not particularixation. As a 
consequence, it does not use applied analytical skill. When a princi|de is ^Ued to a particu* 
lar problem* the unique facts of that problem must be converted to type facts which can be 
matched with the type facts of the principle already fmned by analysis and synthesis. It is in 
particularization that applied analytical training has the merit of forginf intdlectual (theoreti- 
cal) skills taught by the case method 
Id. at S79 spp. 

Professor Strong also provides an elaborate list of the com p onents of "1^ skiUs**: 
C. LeoAL Skills 

1. Dialectical 

a. Fact Discrimination 

Objectives develop analytical capacity to discriminate in 
terms of legal relevance, probative value, and penuariveoess. 

b. Case Analysis 

ObJectivoMo develop analytical capacity for finding the ratio 
decidendi and the principle of judicial and administrative 
decisions. 

c Statute Analysis 

Objective—^ develop analytical capacity for the technical 
interpretation of legislation promulgated by legislative assem- 
blies and administrative agencies. 

± Legal Synthesis 

Objective-»to dc^tiop capacity for systematic formulation of 
legal principles and concepts, and (at distinguishing and recon* 
dling statutes and decisiona. 

e. Issue Analysis 

Objective-^ develop diagnostic capacity for the identification 
and classification of legal iuues in raw fact patterns. 

f. Issue Disptaition 

Objectives develop capacity for discriminating application 
of legal principles and concepts to the readution of 1^ iuuea. 

2. Technical 

a. Legal Advocacy: A4leeHn 

Objective— 40 develop technical capacity for competent presen- 
tation of iuues befora legislative and a4judicative bodies. 

b. Legal Adwocy: Argun^entatin 

Objective^-to develop capacity for penuasive argumentation 
of iuues before legislative and adjudicatory bodies. 

c. Legal Drc^ftsmanship 

Objectives devdop technical capacity for the competent 
drawing of representative private law and public law 
documents. 

d. Legal Research 

Objectives devdop capacity for effective use of legal and 
related materials. 
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specificaUy definable skills. These skills are different from those t>os- 
sessed by nonlawyere, perhaps even different from those possessed by 
normal human beings." The six skills revolve around the use of facts, 



e. Legal Wiitint ^ ^ . 

Oti{)«eUve— to develop eapicity in ptepuint effective written 
lent memonada and oonunentaiy. . .. ^ 

Strong, A New Cunieulumjbr the CoUege tif Law etfThe Ohio State Vnimsity, 11 OWO St. 
LJ. 44, 47 (1950). ., ^. , 

Several other writer* have alio provided uieftd and thought provoking deflnitioni of 
analyiii. Tliese dewriptions. however, ait too complex wd i«l«l»y to be <juoted hewn, 
Crombag. wyketsloott ft Seroodcerken, On Sohlng Legal Problems, 27 J. LMf,EDUC. 168 
(W75)VoroM^ On Law School Training in Analytic Skill, 25 J. Legal Eouc. 261 (1973). TTie 
extreinely complex caKanalyriiiyitem of Dean Noble W.I^ri»Jww Ingram. 
Case AMiysis Made Easy, 30 J. Leoal Educ 505 (1980). Two Rutgen profcasora have 
recently provided an extcniive Hit of component ikill* in « •^^^""^'i.^^^S!^ 
"contom" courie given at that ichodl. Feinman ft FeUtaan. Magogy ft Mitkt, 73 Geo. 

''"' n! AJthough my oompariion between law ttudenu and alieni ia extenxive, otto k«al 
edueaton havTalluded to thii transformaUon. Frofcuor LleweUyn discusNi the difflctduex 
and dangers assodated with turning "human beingi Into Uwyerx." K Ueweixw, TIie 
BRAMBLE BUSH 101 (1960). ProfeuoT Bcale stated that teadien often flattw them«rivei too 
thinking they have prepared students to "make a noise like a lai^wf Hutchins. The 
Autobiiraphy of an £!uw Student, 1 U, Chl L. Rev. 511. 515 (1934). Dean Sand^ 
also suttestt alienness when he asks "what the implications might be if there were tome 
oppositton between the qualiUei required of lawyers and those that we seek to foster as huinan 
qSes." Sandalow, Ue Moral Responsibilities of Law Sehoob.ii 3. LeoalEouc. 163, 174 
(1984). Professor Weinstein flaUy sutet that "neglect of self and ^rogattoo of one s person^ 
values is an outgrowth of the proceM of learning the Uw; and that learning to •tt^ 
lawyer- and think tike a Uwyer' may encourage some to forget that they are first and foremost 
human beinp." Weinstein, 7*e Integration qf Intellect and Feeling in the Study ofUw, 32 J. 
Legal Eouc. 87, 97 (1982). Professor Keelon discusses the 'trMisforming" experience: 
The most compelling testimony of the value of Uw school courses that focus 
on skills training is the student eviluaUon that describes such a course as a 
transforming experience. TTie student emerges from the couiae with a sose of 
being a different person, performing in some typical lole m a distonctivdy 
diflferent way at the beginmng snd end of the course. When that sense has ben 
developed in the student, very likely it will carry with it both an improved 
capacity to learn from the experience of the ftiture and a strong inclination to use 

that capacity rather than allowing it to Ue faUow. , « 

Keeton, Teaching and Testing for Competence in Law Schools, 40 Mo. L. Rev. 203, 216 
(1981) 

Attorney and Clinical Psychologist Robert Redmount is very critical of the produrt that 
results from teaching studenU to think like lawyers. In effect he describes the creation of alien 
beings: 

Though one may accept that the process of cultivating "a developed capac- 
ity to think" is largely succewftil in "better" law schools, there are nevertheless 
some critical observations to be made. It is important to recogniie that it is 
essentially only one style and habit of thinking that is developed, and, what is 
worse, it is implicitly deemed to be a sufficient method to attack all manner of 
problems and produce a sufficiently probative, cogent, and sensitive practical 
result. The system of legal decision making, especially the judlclil proem. Is 
slnglemlndedly committed to It. Conant points out, in his discussion of two 
modes of thought, that any "one mode may be underdeveloped or overdeveloped; 
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Statutes, synthesis, analogies, policy, and apparent contradiction." 

A. The Skill Of Using Facts 

The main part of intellectual education is not the acquisition of 
facts, but learning how to make facts live. The mark of a master is 
that facts, which before lay scattered in an inorganic mass, when 
he shoots through them the magnetic current of his thought, leap 
iuto an organic order and live and beiv firuit" 

To use facts, lawyers must develop the ability to identify facts 
that may be advantageous to them in lesolving a dispute and to 



if 10, the balance will oeed redrettinf.'* Conant'i credo is that "a ft«e Mdety 
requirei today amooi itt teaehen, profesion and praetitionen two types of indi* 
viduali: the one prefen the empirical-inductive method ofinquiiy: the other the 
theoretical-deductive outlook.** He obeervea that **both modes of thought have 
their dangen; both have their advantages.** He tiien concludes thst "eoatinua- 
tiott of intellectual freedom requires a tolersnoe cit the activities of the propooentt 
of the me mode by the other.** Hit distinctico, to give sn ovenimplifled exam- 
ple, b between the thinking ^speculative or theorizing philoiophen and Uiat of 
empirical or practical scientists. 

The training of thinking in law ichocri is pervasively a unidimenstonsl pro- 
cess with fringe conaideratioo of methods, other than the dialectical case method, 
of orgsnizing snd interpreting experience. It essentially fits and suits the opera- 
tive juridical system though it may be prejudicial in the way it operata in other 
contexts, such u the law offlce practice. The thinking style is indiive but nar- 
row. It encourages focused decision, but does not encourage open minded 
inquiry. It creates authority by expanding reason, but at the expense of nanow- 
ing the base <X experience in order to produce conformity in analysis snd deeUion 
making. It is inimical to dimensions of experience that ai« **unruly** or irra- 
tional, and hence can display no deference toward or oonstderation of emotional 
or partly formed experience. It is indifferent to moral expicssloa. It cannot 
regard single or personal events with adequate individualized oonoen and con- 
sideration. It is, in sum, a shsrply boned method that tends to characterize its 
practitioner, the lawyer, u a persra with practiced technique in a certain style (tf 
analysis but not much else. 
Redmount, Law Leamint TtaehtrStudtnt Rtlattons, and the Legal Prnfeaion, 59 Wash. 
U.LQ 853, 871-72 (1981) (footnotes omitted). 

In my contracu courses, I return repeatedly to variations on this Uieme of alienness. 
References to the Star Trek movies and television ihow, the Star Wars movies, and many other 
well-known and not so well-known outenpace movies abound. I get some of my biggest 
laughi throughout my courses by building on a comment that I first make eariy in the tenn to 
a student who is having particular dilRculty dealing with me in class. I remind the student that 
Captain Kirk in Star Trek, when ft ing seemingly impossible odds on an alien planet, simply 
speaks into his radio communicator: "Beam me up, Sootty.** I revisit this image snd phrase 
again and again during the semester. My attempt to paint a picture of the alienness of lawyers 
seems to have some effect My nickname is "Darth Wangerin.*' 

18. My restrictive definition of "thinking like a bwyer** to skills of legal analysis b not 
unprecedented. See, eg ., Gee A Jackson, Bridging the Gap: Legal Education and Lawyer 
Competency, 1977 B.Y.U. L. Rev. 695, 984 app. (" think like a lawyer* (that is. the ability to 
read cases, handle legal doctrines, and employ the techniques of legal analysis)**). 

19. Judge Holmes' Oration, 3 Uw Q. Rev. 118, 118 (1887). 
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explain facts that may hurt their client's position.^ In a work com- 



20. ManywritmhBveexpraNedtheimportaiioeoflMmiDilwwto For 
cumple, Prafenor Keener, one (tf the eirty prouionittt oTtbe ceie neOiod, and periupi iu 
rettctt master, deeeribed it u the method that *%eit devdope the power to analyie and to 
•utf clearly and oonctiely a complicated state of ftcti, a power which, b no smaU degree, 
disi j> lUihes the good ftom the poor or iBdiffncnt bwyer." Keener, m Muetin Mtthod In 
Letol Fiucatton, 17 A.B.A. Rep. 473, 489 (1948). Prafesior UeweUyn places extnordinary 
importance on the study of facts in cases. See, e.g., UeweUyn. Oh the PnbUm tif Teaching 
'*i>ri9ete" Law, 54 Harv. L Rev. 775, 792-93 (1941). Dean Levi agrees. The ability to 
compare cases by oratrssting fact situations is at the very heart of the lawyer's cnft.** E. 
Levi, Four Talks on Legal Education 30 (1952). Professor Marx also emphasizes the 
importance of training students to work with facts. Marx, Shall Law Schools Establish a 
Course on "facts'?, 22 U. Cm. L. Rev. 281 (1953); tee Cohen, Fkld Theory and Judicial 
Logic 59 Yale LJ. 238, 23842 (1950): Lucas, On Not Worshipping Facts, 8 Phil. Q. 144, 
144<48. 150. 152. 156 (1958), r^rinted in W. BiSHOP ft C Stone, Uw, Language and 
Ethics 268-72 (198Sh White, The Study qfLaw as an intellectual Activity, 32 1. Legal Eouc. 
1, 6-7 (1982). For another important discussion r^arding hei$, see Twining, Taking Facts 
Seriously, in Essays on Legal Education 51 (N. Gold ed. 1982). 

Other writen on this subject agree. For example, Professor Martineau sUted that "[tlhe 
buic failing of recent developmentt in legal education is that they ignoit a cnidal point— 
abstract rules of law do not exist independently of the facte of s case." Martineau. Legal 
Education and Training Artists qfthe Law (Book Review), 57 N.Y.U. L. Rev. 346, 35 1 (1982) 
(reviewing S. MENncHiKOFF ft I Stotzev, The Theory and CRAFt of American Law 
(198 1)). Professor Macdonald provides analysis, simihr in oMoept to mine, of the importance 
in legal education of the study of facts: 

"Law and . . .** courses also highlight conflicting attitudes about the 
importance of (ten in the legal system. A generation ago Uw teachers be^ to 
realize that, contrary to the ethereal assumptions of text and casebook omnpUers, 
apparently irrelevant facts do make a difference in the applicatioa of legal 
doctrine. Yet most teaching proceeds at such a high level of abstraction that 
these differences can be glossed over. "Law and . . courses deny the tcavher 
this comfortable escape and eliminate his ascendency over studentt to the extent 
that it b based solely on his superior knowledge of legal doctrine. A sipiiflcant 
consequence of *1aw and . . .** courses, therefore, is that professors and students 
are compelled to account for both the miuor and the minor premise in the legal 
syllogism. It is nothing to uy to a client: "I am not sure if the Judge will find for 
you. but if he does, there is an 80 percent chance that he will inv(Ae the rule in X 
V. Y." It is quite another to sute: "I am 80 percent certain that the Judge will 
find for you, but the basis on which he will do so is unclear. Thei« art a number 
of possiWlities that occur to me." The former assertion flows ftom the standard 
law-school exercise of issue identiflcatton, which is the stock-in-trade of courses 
organized by legal concept; the btter focuses on the intelligent evaluation of 
facts, which is most o<ten a "law and . . ." exet^. 
Macdonald, Curriculum Development in the 1980's: A Perspective, 33 J. Legal Eouc. 569, 
576 (1983); see F. Zemans ft V. Rosenblum. The making of a Puilic Profession 12-16, 
123-31 (1981). 2:emans and Rosenblum describe the practicing bar's view of the relative 
importance of selected skills and areas of knowledge. First in importance is fact gathering. 
Second ii the "capacity to marshal facts and order them so that conceptt can be applied. Jd. 

Some writers have argued that the case method of instruction does not equip students to 
work with facts. See, eg., A. Harno, Legal Education in the United States 152 53 
(1953), E. Levi, Four Talks on Legal Education 31 (1952). I disagrae. Inventive use v f 
the reported facts in casebooks and speculation about facu not reported give studenu an excel- 
lent introduction to the role of facu in legal disputes. In fact, a commonly criticized aspect of 
many casebooks, that the sutements of facte are too condensed, can be a great tool for learn- 
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pleted shortly before his death, Professor Karl Llewellyn illustrated 
how to use facts to create sympathy for one's client.^' Talking about 
and quoting from Justice Cardozo*s classic New York Court of 
Appeals opinion in Wood v. Lucy^ Lady Duit Gotdor?^ he showed 
how lawyers can "use" facts. ** *The defendant styles herself —now 
watch the way in which she is subtly made into a nasty person— The 
defendant styles herself a creator of fashions.**^' These words alone, 
according to Professor Llewellyn, demonstrate how a master advocate 
can turn the statement of facts into the "complete guts'* of a case. He 
then continued his demonstration of how the statement of facts in 
Lucy, Lady Duff Gordon gradually built up sympathy for Wood.^ 
Then, as soon as he finished illustrating how Cardozo used the facts to 
help generate sympathy for Wood, Professor Llewellyn turned the 
tables and provided a new statement of facts, a statement that clearly 
creates sympathy for Lucy: 

The plaintiff in this action rests his case upon his own care- 
fully prepared form agreement, which has as its first essence his 
own omissicn of any expression whatsoever of any obligation of 
any kind on the part of this same plaintiff. We thus have the famil- 
iar situation of a venture in which one party, here the defendant, 
has an asset, with what is, in advance, of purely speculative value. 
The other party, the present plaintiff, who drew the agreement, is a 
marketer eager for profit, but chary of risk." 

This is use of the first skill at its best. Teachers should encourage 
students to begin working on the first skill very early in their studies. 
The best exercises, of course, involve cases in which a student can 
recast a court's own statement of facts, %n\ to create sympathy for 
one side of the dispute, then to create sympathy for the other. Cases 



ing. The absence of specific fisctt createt a broad opportunity to speculate about the real facta 
in a dispute. Professor Stone recognized this in Us handbook tot law students. P. Stone, 
Handbook of Law Study, 73.76 (19S2). Dean Sandaiow's commenu on the value <rfappel' 
late opinions in casebooks and their careluUy selected facto indicate that he agrees with this 
view. Sandalow, Tht Morel Reapon^btUtyqf Law Schools, 34J. Legal EiMJC 163, 172(1984). 
"A skillfiil teacher will lead studenu to read opinions ima|jnatively, with attention to the 
human possibilities that lie beneath their abstract language." Id. Returning to his imml 
responsibility theme. Sandalow concludes that "[t]he exploration of these possibilities, ooo* 
Joined with consideration of their implications for judgment, offers onwitunity for developing 
that fusion of feeling and inteUect we caU sensibiUty." td. Stegentnlly Brown, 7>ocA/flf tht 
Low Visible Decision Processes qfthe Uviyer, 2S J. Legal Educ. 386, 400 (1973) (developing 
listening skills and an ability to use "dynamic fact content"); Green, Adwacp arti Case Study, 
4 J. Legal Educ. 317, 320 (19S2) (fact evaluation may be the lawyer's highest art.). 

21. Llewellyn, A Lecture on Appellate Advocacy, 29 U. Chl L. Rev. 627, 637*38 (1962). 

22. Wood V. Lucy, Lady Duff Gordon, 222 N.Y. 88, 118 N.E 214 (1917). 

23. Llewellyn, supra note 21, at 63708. 

24. Id. 

25. Jd. at 638. 
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-^♦h ««niiic facts aeem to be the best vehicles for these initial exer- 
^l^^q^ZT^Vtofmon Famsworth;* and Youns^s 
S^utoSKteSoki^isthecaseof^^^^ Bc€hm« It would 
r£t SfiildTbSer vehicle for practicing the skill of using 
facts. The court stotes the facts as foUows: 

Plaintiff, a typist, now over 35M yean old. 
«««iov«d bv the Oovenuneat in Washington and Baltimore for 
yt^^SS in the Ojm bdow ^ nem 

been married, but that at about nudnight on January 21, wsi. 
S^STSeTtaking her to a moving pteture th«t«on Yo^ 
Road Md then to a restaurant, had J, 
STautomobUe. She ftmher testified that he ^Vj^^^^l*^ 
medical and hospital expenses, to compensate hw for lo" « sal«n^ 
SiM^by the pregnancy and birth, and to pay her ten dollars per 
Ae sS^S^the child upon condition that she wodd 

from insSSiing bast«dy P^JfJ^^^fiTSd^f 19«" 
ther testified that between September 17. 1951, and May, wd^, 
defendant paid her a total of $480. 

Defendant admitted that he had taken plaintiff to testouiints, 
had Si^th hS several times, had taken her to W^imjoj, 
and had brought her home in the countiyj but he he 
SSMverhad^exwalintercoursewithher. He al» ctorf ^t he 
MA nnt enter into anv affecment with her. He admitted, however, 

Kted 'tlSt he did not want his mother to know, and if it w«€ 
j;^t SSt qSS, kept principaUy away from U. mother and the pulh 
Uc and the courts, that he would take care of it 

Defendant fiirther testified that in May, 1953, he went to we 
plaint^. pMcian to make inquiry about blood tests to Ae 
SSy of Ae child; and that those tests were made and they 
Sdkated that it was not possible that he could have b«a tite 
SSJJftther. He then stopped mjiking PJJ^^^ 
upon filed a charge of bastardy with the State's Attorney. 

EarUer in the case, the court reported on the Plf f » 

Shich the defendant demurred. These allegations add more facts 

with which skiUed lawyers could work: 

Plaintiff alleged in her declaration substantially as follows: (I) 
that early in 1951 defendant had sexual mtcrcourse with her 
ilthoShe was unmarried, and as a result thereof she became 

acknowledged that he was responsible for 
her^rTgnancy; (2) that on September 29. 1951, she gave birth to a 
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female child; that defendant is the father of the child; and that he 
acknowledged on many occasions that he is its father; (3) that 
before the child was bom, defendant agreed to pay all her medical 
and miscellaneous expenses and to compensate her for the loss of 
salary caused by the child's birth, and also to pay her ten dollars 
per week for its support until it reached the age of 21, upon condi- 
tion that she would not institute bastardy proceedings against him 
as long as he made the payments in accordance with the agree* 
ment; (4) that she placed the child for adoption on July 13, 1954, 
and she claimed the following sums: Union Memorial Hospital, 
$110; Florence Crittenton Home, $100; Dr. George Merrill, her 
physician, $50; medicines $70.35; miscellaneous expenses, S20.45; 
loss of earnings for 26 weeks, $1,105; support of the child, $1,440; 
total, $2,895.80; and (5) that defendant paid her only $480, and she 
demanded that he pay her the fluthcr sum of $2,415.80, the bal- 
ance due under the agreement, but he failed and refiued to pay the 
same.*' 

Of course, the facts just described can be used to create two com- 
pletely contrary pictures. In one, Hilda Boehm, an uneducated "old 
maid,** is wined and dined by Louis Fiege, a sweet-talking "city boy," 
a man too cheap even to get a motel room. After becoming pregnant, 
Hilda suffers the humiliation of going to a "home" for unwed mothers 
and ultimately is forced to put her child up for adoption because of 
the father's refusal to provide support. The other picture, of course, is 
completely different. In this one, Hilda Boehm is looking to snare a 
husband. She allows Louis, a "mama's boy," to wine and dine her, 
and then she seduces him in the backseat of his car. Presumably she 
is trying the same routine on at least one other man. Ultimately, after 
she cannot get any more money from Louis— and, perhaps, fiom the 
other man— she abandons the child. The "magnetic current of 
thought" has electrified these raw facts. 

It may be helpfiil to divide up the process of writing statements 
of facts into four separate steps. The first step involves, among other 
things, setting the stage for the overall legal theory developed later in 
the argument. The second and third steps deal wit^ "marshalling" 
helpful facts and "explaining" harmful ones. The last step requires 
the writer to use grammar and word choice to create subtle effects of 
mood. Only the first and the last steps need explanations. 

Surprisingly, few lawyers and students seem to realize that creat- 
ing a statement of facts must follow, rather than precede, creating the 
legal arguments. This chronology must be observed because the state- 
ment of facts plays two crucial roles for the advocate. The second 



29. 210 Md. at 35S. 123 A.2d at 318-19. 
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role necessitates this order of preparation. As suggested ^ve,^ the 
statement of facts' fint role is subtly to generate psychological sympa- 
thy for the represented client. This role has nothing to do with the 
merits of any legal position. It simply builds on the fact that judges 
and other dispute-resolvers are huroan beings, and human beings, 
even legally trained ones, quite often are influenced by emotional fac- 
tors. The statement of facts' second role is to prepare the reader for 
the legal arguments to follow. This is its key role, which explains why 
the legal theory must always be plarsned first. 

A complex example shows how the process works. Assume the 
following facts, which, as stated, do not attempt to reflect any parti- 
san position: 

A, who owns and operates a bakery, desires to go into the 
grocery bosiness. He approaches B, a franchisor of supermarkets. 
B states to A that for S18,000 B will establish A in a «tore. B also 
advises A to move to another town and buy a small grocery to gain 
experience. A does so. Later B advises A to sell the grocery, which 
A does, taking a capital loss and foregoing expected profite from 
the summer tourist trade. B also advises A to k11 his bakery to 
raise capital for the supermarket franchise, saying ''Everything is 
ready to go. Get your money together and we are set." A sells the 
bakery, taking a capital loss on this sale as well. Still later, B tells 
A that considerably more than an $18,000 investment will be 
needed, and the negotiations betwera the parties collapse. 

In a lawsuit based on these facts," A might advance several dif- 
ferent legal theories. The most obvious, of course, is a theory based 
on his "reliance." Alternatively, A might argue that a frill scale 
agreement was reached early in the discussions, and all that was 
needed thereafter was a formal document reflecting that agreement. 
Finally, A might argue that his actions created an "option contract" 
from which B could not withdraw. These different legal theories are 
noted because each should be introduced by a different statement of 
facts. For example, if A planned to assert the reliance theory, the 
statement of facts would emphasize facts demonstrating such reliance. 
That statement might also repeatedly use different versions of the 
word "reUance" (for example, "rely," "relied," "relying"). Further- 
more, this statement of facts would be structured to use other specific 
words or phrases that would later reappear in the argument. For 
example. A's statement of facts might note that B "reasonably 
expected to induce" A to do certain acts, and that A's actions indeed 



3J. See supra notes 20-25 and ucompanying text. 

3 1 . There was ■ lawsuit based on these facts. Hoffman v. Red Owi Stores, 26 Wis. 2d 683, 
133 N.W.2d 267 (1963). 
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did **induce B into the action of . . . These phrases, of course, 
directly echo the specific language of section 90 of the Restatement 
(Second) of Contracts,^^ the principle source of legal authority for A's 
reliance theory. Using these phrases in the statement of facts, and 
repeatedly using variations of the word "reliance," (hopeAilly) sets up 
in the reader's mind a subliminal positive reaction when the reader 
later encounters these same words in the legal theory portion of the 
argument 

A*8 statement of facts would differ completely from that just 
described, however, if the client were to advance a different legal the- 
ory. For example, if an "option contract" argument were planned, 
the statement of facts would concentrate on showing that the various 
facts established "part performance." Thus, facts that the previous 
statement of facts couched in the language of reliance would be used 
here to show performance. In addition, specific words and phrases 
drawn from applicable statutes and cases— this time, those deiding 
with option contracts— would be used. Thus, this statement might 
assert that B "invited" A to do certain acts, while the earlier 
described statement of facts would say that B "induced" A to do cer- 
tain acts. This word choice is called for because the word "invite" 
appears in section 45 of the Restatement (Second) of Contracts," a 
section dealing with option contracts, while the word "induce" 
appears in section 90, a section dealing with reliance.^ A statement 
of facts constructed this way can do far more than merely relate facts. 

The second and third steps in the process of writing statements of 
facts— "marshalling" helpful facts and "explaining" ha: nfUl ones- 
need no explanation.^' The fourth step, however, deserves mention. 

The form and structure of the English language can be used by 
lawyers to advance their clients' cases. Words alone caa play a cru- 
cial role. For example, as Professor Llewellyn has demoustraied, 
readers of Lucy, Lady Duff Gordon^ know who will ultimately win by 
the time they read the third word in the case. "The defendant styles 
herself . . . ," Justice Cardozo says.'^ He does not say th%t Lady Duff 
Gordon "clair i to be" or "is" a designer of fashions. These are neu- 
tral words. They carry no subtle messages. Rather, according to Jus- 
tice Cardozo, she "styles" herscif a designer. It is all downhill for her 
after that. 



32. Restatement (Second) op Contkacts { 90 (1979). 

33. M. }4S. 

34. §90. 

35. Stt supra notes 20>2S «nd iccomptnyinit text 

36. 222 N.Y. 81, 118 N.E 214 (1917). 
i1.U.MU, 118 N.E«t214. 
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Grammar also can play a part. Most professional writers know 
that sentences in the active voice generally create a strong or positive 
reaction. Sentences in the passive voice, however, create a more 
ambivalent mood. Lawyers can play upon this. Short sentences, as 
opposed to long ones, create these same impressions. Furthermore, 
poets and playwrites often use different meter and rhyme schemes 
when dealing with different characters. Again, lawyers can learn 
from them. In situations that involve very close calls on the substan- 
tive legal issues, subtle techniques such as these might well play a 
significant role in influencing the person reading the argument. 

The foregoing illustrates two important lessons that students 
must learn before they can effectively practice the skill of using facts, 
or, for that matter, successftilly study law in any "case" course. First, 
students must learn to read casebooks and brief cases as if they were 
studying long and extremely complex novels." Only after they learn 
to read facts can they learn to 'W facts. Characters and themes 
encountered early in the books reappear again and again, althou^ 
often in disguise. Similar factual problems repeatedly occur, each 
time to be met by different responses. Ideas or facts that seemed 
inconsequential, when first considered, assume increasing importance 
as the story progresses. Conflicts develop, only sometimes to be 
resolved. Different people face the same impossible choices. Second, 
students must learn to identify which facts, out of a mass of facts, they 
can use most advantageously to develop a substantive law argument. 
The development of such arguments, in turn, involves the use of 
other, more advanced skills, such as the skill of using statutes. 

B. The Skill Of Using Statutes 

By far the hardest point to get across to beginning law stu- 
dents te a decent respect for the language of stotutes. After even a 
few weeks of case-law analysis and synthesis, a first-year law stu- 
dent has discovered that the principle of law derived from a case or 
from a line of cases can be stoted in several different forms of lan- 
guage, each of which constitutes nn accurate statement. But a stat- 
utory rule of law is cast in an exclusive textual form. The 
beginning law student finds it extremely difficult, as for that matter 
do many members of the profession, to work comfortably with a 
legal principle of which there is only one authorized version. Inev- 



38 Other writers have made this lort of Mialogy before. Professor Llewelb-n compared a 
casebook to a Bach fUgue. Llewellyn, On What is Wrong with So-Called Legal Education, 35 
CoLUM L Rev. 651, 664 (1935). Dean Green discusses •the interesting tragedies of everyday 
life wrapped up in tort cases." Green. Fifty Yean of Tort Law Teaching, 61 Nw. U.L. Rev. 
499, SOS (1966). 
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itaMv the berinner wants to handle stotutcs with the same freedom 
ofX^rSS which he has found permissible in the statement of 
case-law principles." 

Discussions of complicated areas generally occur much more 
freely. S with much greater sophistication, when pMti«. 

in Ao^discussions know and speak a conunon l««y»8»« Thus. 
j^S^r^Mi kw «Aools. for e^iomple. require students and teachers to 
iSSsTwUd wo?S^g to^^^ meaning of En^h words 

Ke sSicmeX English Jmguage. Absent tuwTimS 
^discussion would not be profitable or efficient. In hw. statu^ 
p?^deTcommon language.^ Development of tiieskm^o^^^^ 
•tatutes. however, requires students to possess more than mere taowi- 
ed« theSonlanguage of the law. Students must \^ how to 
^ tS text^?Se samfTtStute or quasi-sUtue to the advantage of 
Sil^ si^c? a dispute. lUe principal 
SvoWes identifying ambiguity or vagueness ^J^'^^'^f^^^ 
^tes have identified such ambiguity or vagueness, Acy cw gwei^y 
STa rtatute. or several related statutes, to support either side of a 

^Tour successive sections in the Restatement (Sjwn^ 
tracts provide an excellent mechanism for practicmg tt»e swond skm. 
^of?hSe sections deal with tiie idea of "acceptance" of offers. Sec- 
S^hTR^^^ (Second) sets out the stan^ rule: "Aii 
acceptance must comply with the reqmrementt of 
S?tea somewhat relaxed version of the traditionjj 

rule. Section 59 foUows with a rS^lT^^. i^^^fi^^^ 
called a "Purported Acceptance Which Adds Qu-^^fiw^t*^"*- 
wKr it is. iTrported" 

tion 60 continues this approach of describing ^5"^^. JSS^ 
ano when it describes an "Acceptance of Offer Which StMw 
T^L or Manner of Acceptance.'*** The first sf-ntence of Scctton 60 
I^^: "^^ToL pr^^^ the place, time oi manner of acceptjjice 
?te ^s in this respect must be compUed with in order to create a 

■ 39. Jonc Notts on ih, Ttachin, pf l^l MeM I I. LEGAL Educ. 13. 23 (1948) 

''TpTel^^ UcweUyn repeatedly Ulk. .bout;^* '^^^^ '^^'^I'i^^^^^ 
LleweUyn. On the Probim of Tioching "PriyaW'Uw, ^ l^^J';^X^uZ^t^'' 
oihlr writeri have used limiltr meuphon. Dean Young hai wntten d»ut uw " •^■TJ^ 

Hamunb L. rev. I. 29^1 (1981). 

41. Rectatement (Second) of Cont«acii S 58 (1979). 

42. td. i S9. 

43. JA } tiO. 
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contract."^ So far, no prbblem. Again, noncompliance generates a 
counterfeit. But, then tlie Am starts. The second sentence of Section 
60 states: "If an offer merely suggests a permittea place, time or man- 
ner of acceptance, another method of acceptance is not precluded."*' 
This sentence, of course, fevenes direction on the first sentence. It 
describes a real acceptance, not a counterfeit Section 61 makes it 
worse. This section, "Acceptance Which Requests Change of 
Terms," initially describes a noncounteifeit: "An acceptance which 
requests a change or addition to the terms of the offer is not thereby 
invalidated . . . .*'*^ Then, however, it reverses direction when it qual- 
ifies that initial clause by adding '*unless the acceptance is made to 
depend on an assent to the changed or added terms.'**^ This is a 
counterfeit. These four sections of the Restatement (Second) provide 
students with excellent exercises for showing how a sin^e set of facts 
can be interpreted in opposite ways in connection with the same oper- 
ative statutes or "quasi"-stetues. That is so, of course, because the 
facts of many of the classic "acceptance" cases, when viewed in light 
of sections 58 through 61 of the Restatement (Second), suggest both 
the existence and the nonexistence of an acceptance. 

Other methods^ provide equally valuable training in the skill of 
using statutes. Without doubt, one of the best ways to help students 
locate vagueness and ambiguity in stotutes— and finding and manipu- 
lating these, of course, are the keys to the second skill-4s to require 
students to compare and contrast two different statutes that address 
the same legal points. TLe different wording of such statutes usually 
reveals telltale ambiguity in both. Advocates can use ambiguity to cre- 
ate opposite interpretations. Most courses in law school-^particularly 
most first year courses— can be taught in the context of two statutes. 
Contracts provides the ideal vehicle because of the existence of the 
Uniform Commercial Code and the ResUtement (Second) of Con- 
tracts, a quasi-statute. Several of the other core first year courees, 
torts and property, for example, also have applicable Restatements 
and pertinent state or national codes, or model codes or acts. 

Description of another important aspect of the skill of using stat- 
utes requires some background explanation. Students in "case** 



44. Id. 
43. Id. 

46. Id $61. 

47. Id 

48. Professor Stotsky has provided a whole book of ikiUs exercises relating to statutes. - W. " 
Statsky. Legislative Analysis: How to Use Statutes and Regulations (1975). 
Many of Professor SUtoky's exercises can be modified for use in a substantive course. For an 
example, see his exercise on breaking down a statute into iu elements. Id at 49-S3. 
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courses quickly learn that they can phrase the legal principles articu- 
lated in, or the holdings of, particular cases in many different ways. 
All of these different formulations may be equally correct. The pro- 
cess of learning to do that draws students away from realizing that 
when dealing with statutes, rather than with cases, only one correct 
way of stating a principle exists. Flexibility disappears. Thus, for 
example, continuing to use as representative the Restatement (Sec- 
ond) of Contracts there is but one authoritative version of the princi- 
ple of the necessity of an acceptance complying with the terms of an 
offer. If one wishes to talk about this idea in the context of the 
Restatement (Second), the principle itself can be stated in only one 
way: '*An acceptance must comply with the requirements of the offer 
as to the promise to be made or the performance to be rendered.**^' 
A simple example shows how students can be taught to use the 
precise language of applicable statutes Consider these facts: 
A offers to sell a book to B for SS and tUtes that she (A) will not 
honor any other acceptance but the mailing of B*s personal check 
for exactly S5. B personally tenders $5 in legal tender, or mails a 
personal check for SIO.^ 
Most students when asked to analyze those facts in light of the 
Restatement (Second) will respond in something like the following 
manner: 

A is the master of the offer. She can set her own terms of accept- 
ance. B*s failure to respond in the method described means that 
the parties have not formed a contract 

Although students who answer in that fashion have indeed cor- 
rectly stated the substantive law, they have done so by exercising a 
conmion law technique of analysis and not a statutory technique. The 
Restatement (Second), the quasi-statute at issue, states the principle 
in very specific and precise language. Students should use only that 
language when analyzing the problem from a statutory perspective. 
The foregoing answer does not contain that language. A teacher 
should require a student analyzing a problem in terms of a statute to 
resute the conclusion again and again until the student can directly 
integrate the problem's facts into the precise language of the statute. 
Only by doing this can students learn how a statutory analysis of the 
above-described problem proceeds: 

A stated that she (A) would not honor any acceptance but the 
mailing of B*s personal check. By doing so, A esublished certain 
requirements of the offer as to the promise B must make or the 



49. Restatement (Second) of Conthacts | 3S (1979). 

50. See Id. Ulustntion 1. 
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petfomunoe B mutt render. B'l tooeptanoe must comply with 
thoK requirements. Because it did not, no contrut was formed. 
Of ooune, the aubstantive content of the answer just quoted is pre- 
cisely the same as that of the answer quoted earlier. Only the second 
answer, however, contains the precise statutory language. 

Initially, students schooled in the case method rebel strongly 
against the perceived restraints set up by statutory language. Students 
would rather phrase their own principles. Indeed, learning to do that 
is itself an important skill But it is a different skill, the skill of 
"synthesis." 

C. The Skill Of Using "Synthesis** 

And one thing more. Briefing. I say, is valuable. Briefing, I 
say, is well nigh essential. Briefing is also the saddest trap that ever 
awaited a law student, if he does not watch his step. For the prac- 
tice under pressure of time, as eyes grow tired in the evening, or 
the movies lure, is to brief cases one by one, and therefore blindly. 
Now if I have made one point in this discussion it should be this: 
that a case read by itself is meaningless, is nil, is bUmk, is blab. 
Briefing should begin at the earliest with the second case of an 
assignment Only after you have read the second case have you 
any idea what to do with the first. Briefing, I say again, is a prob- 
lem of putting down what in the one case bears upon the prt>blem 
stated by the other cases. Each brief should be in terms of what 
this case adds to what I already know about this subject. Hence at 
least two cases must be read before any can be intelligently briefed. 
And as you pass to the third case and the fourth case, you have 
accomplished nothing unless both in your reading and your brief- 
ing of them you work at them with reference to the cases that have 
gone before. What does the case add, what difference does it make^ 
to what I already know? This is the keynote of the brief For this 
same reason, when you ever do any research in law, you must dis- 
trust your briefs, and distrust most the earliest ones you made. 
The earlier in the research the brief was made, the less you knew 
when you made it; hence, the mor« worthless it is. Read through 
the first found case again, and seel The chances at« the fint half of 
the briefs made in any one job of research belong on the ash-heap. 
The cases blossom under fiiirther study, under new reading. They 
yield more wisdom as your wisdom grows.'' 

The third skill involves the creation and use of legal "synthe- 
sis."" In this context, synthesis means bringing together two, three, 



51. K. Llewellyn, The Bramble Bush 54 (1960). 

52. Many writers hive used this term. Professor Patterson says that one of the merits of 
the case method is that it "requires the student to make his own synthesis of the sul^ect matter 
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four, or more decided cases and other legal authorities as support for 
a single legal idea or proposition. 

For some reason, the creation of synthesis seems to ibc surpris- 
ingly difficult for most students, and, for that matter, for most law- 
yers. When asked to formulate a legal argument based, for example, 
on four or five related cases, most students will simply talk about the 
cases one after another. They will first argue that the fint case sup- 
ports their position; then they will move on and say that the second 
case also helps them, and so on. Perhaps students do this because 
they have difficulty accepting the idea that arguments based on sev- 
eral cases are most persuasive when structured to show that common 
themes or ideas exist in all the individual cases. Once students have 
learned the value of this kind of structure in arguments, however, and 
have begun to learn the skill of using it, they quickly realize that indi- 
vidual cases have much more potent effisct when linked to other cases. 
In short, students learn, that the whole is greater than the sum of the 
parts. 

The following bizarre examples— drawn from cases used consec- 



. . . PttterMo. The Cast Mtthod in Amtrtean Ugftt Education: its Origins and Objtetim, 4 
J. Legal Educ. 1, 21 (19S1). Profesior Jones talks of the "lynthesU of deciiimis" u • crucial 
component of a beginner's legal education. Jones, /fotes on tht Teaching tif Legal Method, 1 J. 
Legal Educ. 13, 21 (1948). In a later work. Jones returns to the concept of synthesis u a 
method for helping studentt develop a "legal mind." Jones. Ol^tim and insights In 
University Legal Education, 1 1 Ohio St. LJ. 4. S (19S0). Professor Hazaid provides a concise 
definition of synthesis: "the putting together of two or three decisions on the same subject" 
Hazard, Competing Aims of Legal Education, S9 N.D.L Rev. S33, S3S (1983). Dean Levi 
describes synthesis as having a "circular motion.- Levi, An introduction to Legal Reasoning, 
IS U. Chl L. Rev. SOI. S06 (1948). "The first stage." be writes, "is the creation of the legal 
concept which is built up as cases are compared." id. Profesior Hbmstein hu suted that the 
purpose of placing before a law student a series of prindpsl cases is to test the principle 
formulated and to synthesize it with related principles so that the end product is a well 
Integrated corpus of knowledge. Honuteia. The Myth if Legal Reasoning, 40 Mo. L Rev. 
338. 346 (1981). Professor Weihofen defines legal synthesis u *the ability to take a mass of 
cases, as a lawyer has to do, and fit them into a pattern to find the law." Weihofen. noes of 
Questions, 23 RocKV Mrs. L Rbv. llOi IIS (19S1). Profesior Weihofen provides eiampla 
in his paper for testing this skiU. id. 

Dean Levi's description of sututory analysis and case Uw analysis provides insight into 
the difilerences between the thought process which operates b the use of the second skUl and 
that which operates in the use of the third skill. In connection with the second skill, um of 
sututes, one argues from the general (that is, the sutute) to the particular (that is, the facts of 
the specific case). In connection with the third skill, use of synthesis, one argues from the 
particular (previously decided cases) to the general (a concept or "rule" or proposition of Uw). 
Uvi, An introduction to Legal Reasoning, IS U. Chi. L Rbv. SOI, S19.20 (1948). ActuaUy. 
the third skill, as I define it, involves a third step. After one hu reached the general, that is. 
formulation of a rule or propositimi, then one must reason back to the particuUr, that is, 
application o^tbe rule to the facts of the problem. In short, the third skill is the same as the 
second skill except that the legtelature creates the "rule" used in connection with the second 
skill, and the advocates themselves create the "rule" used in connection with the third skill 
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utivdy in Professors Fanisworth's and Young's contnu^ts 
casd)o<*"~<Jemonstrite how to shape groups of ««S1nto 1«2 m 
thesis that supporte a cheat's position: syn- 

Y** si^?*Sj?,?il5 ^ •gwement to leU widgets to Mr. 

J. Sevra frequendy ated contucts cases when letd together 
dmonstaite that women aumot enter into enforceri,leS2 
oetis with men. In two of the seven cases. Strong 9, Sheffield.^ 
M Newman dt SntWs State Bank f. Hw^r;^^ thToourts dedL 
that women wm not bound by business deals they had made with 

A/ffeso'.' men woe not bound by business deals they had made 

jJoeAm," demonsmites that although women may not enter into 
Wess" deals with men, they my enter into eifon«ible dSk 
wgardmg domestic matters such as child-raising and supnort 
Bamer »j « demonstrates that womTLy cntef toto 

enforceable bushiess deals with other women (Ms. Ham^Se ^ 
mng plmntiff, obtained the nephew*, claim in a biSnSTdSl Sui 
the n»hew's wife).* FimUly, the seventh case. 
fjfl'S S consistent with this analysis if we assume that 

^f"??' ' ^""^ '^^^ not reveal the 

sex of the bounty hunter). Because women camiot enter into 
enforceable business deals with men, Ms. X sho^not heboSid 
by the deal she made with Mr. Y." 

Another example of synthesis follows: 

A should not be permitted to testify about oral agreements made 
with B m comiwtion witii the signing of a relatedwritten ^ 
TJSL^ZT ^ ^ ^''^^^^ «hould be permitSto 
with the sigmng of a related written agreement. That is so, of 

55. 243 Mich. 331, 220 N.W. 66S (1928). 

56. 322 S.W.2d 163 (Mo. Ct App. 19S9). 

57. 8 Ata. 131 (IS4S). 

58. 210 Md. 3S2, 123 A.2d 316 (I9S6). 

59. 124 N.Y.S38. 27 N.E 256(1891). 

Using [Knaw] Problems in CoimAcr Uw l5 (W^." ' " ~* Thachb^s 
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course, because poor and stupid owners of small businesses who do 
not speak English and who are not represented by counsel will not 
be permitted to testify about oral agreements made in connection 
with the execution of related written agreements. All other people 
will be permitted to testify as to such matters. Gianni v. Russel d 
Co.i^ Lee v. Joseph £ StMgmm d Sonx inc'^ Mastenon v. Sine^^ 
Universal Builders v. Moon Motor Lodge, Ine.'^ Bollinger v. Cen- 
tral Pennsylvania Quarry Stripping and Construction Co.*'' In the 
present situation, only A is a poor, stupid owner of a small busi- 
ness, who is unable to speak English, and is unrepresented by 
counsel. Therefore, only A will not be permitted to testify about 
oral agreements made in connection widi the execution of related 
written agreements. 

These bizarre examples emphasize an important conceptual dif- 
ference between the skill of using synthesis and the skill of using stat- 
utes. Statutes are, of course, the product of synthesis by legislators or 
legal scholars. To use a statutory synthesis, however, students and 
lawyers must work with a lixed commodity. Specific words exist in a 
statute. Those words cannot be changed. Conversely, students and 
lawyers using synthesis of their own creation have aimost complete 
fre^om to say whatever they want, to state a proposition of law how- 
ever it will best serve their purposes. Thus, the two ridiculous pro- 
positions just stated are valid examples of synthesis, although no 
statute could be found to say similar things. 

Traditional law school casebooks provide excellent resources for 
practicing the skill of using synthesu. These books generally contain 
groups of related cases, that is, three, four, or five successive cases 
revolving around similar substantive ideas. Although teachers usu- 
ally use diese groups of cases to develop fine points of substantive law, 
they can use the same cases to practice creation of synthesis. For 
example, teachers can ask students confronted with a series of five 
cases in a particular section of a chapter in a casebook to formulate a 
synthesis of all five. Perhaps this synthesis will explain a common 
theme running through all five cases, or identify a progression in the 
five from the first to the last.^ These books provide other resources 



63. 281 Pa. 320, 126 A. 791 (1924). 

64. SS2 F.2d 447 (2d Or. 1977). 

65. 68 Cal. 2d 222, 436 P.2d 361, 65 Ol. Rptr. S45 (1968). 

66. 430 Pa. SSO, 244 A.2d 10 (1968). 

67. 425 Pa. 430, 229 A.2d 741 (1967). 

68. The caM uied to form the lyntbeiii about poor and stupid people and the "parol 
evidence" rule make up lection one of chapter seven ot Paknswokth A YouNO, supra note 4, 
at 656-80. Obviously, students asked to form a synthesis regardin| these cases will not oone 
up with snythini as strange u that noted bereia. Afsin, however, a certain unfortunate truth 
nay exist in the synthesis. 
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for pracUcing this skill. Professors Famsworth and Young, for exam- 
ple, almost always use the last case in one section or chapter of their 
casebook as a transition to the first case in the next section or chapter. 
The h|st case looks forward, the first case looks back.*" Students 
profit immensely in terms of developing the skill of synthesis when 
they must formulate synthesis explaining transitions between sections 
or chapters. 

The Famsworth and Young casebook provides more compli- 
cated patterns which are usefiil for teaching the skill of synthesis and 
serves as an excellent "model" useful to teachers using other books. 
Throughout the book, various sections run parallel to each other. For 
example, the cases in section one of chapter five, a section that deals 
with "capacity,"^ run directly paraUel to the cases in section two of 
that chapter, a section that addresses "unfairness".^* The first case in 
section one, Keser v. Chagnon,'^ involves a less-than-innocent minor 
attempting to escape from a deal made with a much more knowledge- 
able business person. The first case in section two, McKinnon v. Bine- 
dW^ eliminates the fact of minority, but otherwise seems, when 
carefully examined, quite similar to Keser. In both cases, the courts 
refused to uphold the contracts, because to uphold them would have 
worked an unreasonable hardship on the weaker party. The second 
case in section one of chapter tye, Ortelere v. Teachers' Retirement 
Board,"** deals with an elderly, retired teacher who changed her pen- 
sion to increase the monthly payment to take care of ongoing living 
expenses. Unfortunately, this change required eliminating death bene- 
fits for her spouse. The teacher died very shortly after the pension 
change was effected, and the court later set aside the change, holding 
that the woman did not possess the capacity to enter into a contract. 
The second case in section two of chapter five, Tuckwiller y. Tkckwil- 

69. Chapter leven begini with Gianni v. Rusad A Co., 68 Cal. 2d 222, 436 P.2d S61, 6S 
Cal. Rptr. S4S (1968> In Glannt. an uneducated penon wu not allowed to testify About the 
'reality" of an oral deal. Althoufh the defendant did not deny the exiitenoe of the oral deal 
the technical defenie of the parol evidence rule defeated Oianni't E Farnsworto ft 
W. yotJNO, tupm note 4, at 657. The last caie in chapter lii i» SouthweTi Eni't Co. v. United 
Sutes, 341 F.2d 998 (8th Cir. 196S). In thii caM. a Uquidated dama|ei datue was itwd to 
generate a large award even though both tides to the dispute agreed that no actual damages 
had occurred. E. Farnswortm A W. Young, supra note 4, at 647. In effect. exacUy the 
ume thing occurred in both Gianni and Southwest: a technical legal iuue blocked a common 
sense resolution. 

70. E. Farnsworth & W. Young, supra note 4. at 350. 
llJd. at 365. 

72. 159 Colo. 209, 410 P.2d 637 (1966). 

73. 38 Wis. 2d 607, 157 N.W.2d 665 (1968). 

74. 25 N.Y.2d 196. 250 N.E.2d 460, 303 N.Y.S.2d 362 (1969). 



„M] sKius noumo **' 

ter » nins on a parallel track. It involves an elderly, and presumably 
* tireHerie t^her. She. too. entered int6 a contract to provide 
Sg care for herself. She. too. died very shortly after entoing 
STth? contract. In this case, however, the court »P« 
tnct Thethlrdcaseineachsection«ofchapterflveofthi8easebool£ 

Slrfv^neputy making an enormous profit Teachers who r^t- 
X ISKiitattto identify these kinds of patten» give those 
sttrfents continuing training in synthesis techmques. _ 

Teachers can make another important »« <^.,«^«»"1 
««books in comiection with development erf the tod duU. Tto «e 

^students beyond mere "creation" ,<>f 'V"**" ""fJ^Jaf 
svnthesis Casebooks return again and again to cases with ^ndarfte- 

SSlP^wmple. the Fan^worth «|d Young P*'" 

Sarly tte second half, could "^^^^^^TJ^^^^ 

presents cas« in which apparentiy ruthless fr^ehisois ttmMle 
ao^ently kindly ftamchisees. Students can practice use of syntheris 
S^SSgone of the sides in one of these itetudly sinutar ca»». 
SrfSga syndesis hdpM to their new cUent by combmmg the 



the eS rfdmpter five of Famsworth and Young. iJlusttates how ttas 

works Corenswet. a franchise, had only a 
wUl contract. Amana suddenly cut olT the contract. Studmtt uked 
rSSSe a synthesis hdpM to Co«Mwet wiU «u^y 
"aitually. at soiiething like this: Even absent ?>e.^«« «^ 
tta« de« y protecting them, franchisees tMminated by ftj"^*^ 
without notice. wiU at least be aUowed teason*le periods 
S to ^d up busiiSs »,d recoup l«»es. "^J^^^^^ 
MMlaw support for this synthesis, students can cite two chise 
^ s^rfto chapter foir of Uie cas*ook. <*«"~". » 
^Hoffman ^ Red Owl Stores,'^ and at least o ne ftanchae-type case 

I J^S-^^o'S'f.M .5, ,.00. C. BU* U.. .. .* "0 

lolrn Wunder Co., 205 Mum. lU. JM ^■J'J''^"''''^S^<S3» tMW (0kl«. 
4S9, 21 A.Sd 591 (IMDl Peevyhwue ^^^^^^fJ^J^^i^^m KMW 
1962): BoIIIiiier v. Ceolfil Pi <)uny Stnppliis » Conitt. Oi.._ra »• '!* 
Um Si mU cittd In R FA«wwo«Hl » W. YOUHO. «»« note 4. B 194-TO). 

71. 594F.2<)129(5lhClr. 1979). 

79. 169 TM 614 (D.C. Cll. 194S). 

Sa 26 WU. 2d 613. 133 N.W.26 267 (1965). 
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Studied in cliapter three* Lee v. Joseph K Seagram A Son^ Inc*^ 

Near the beginning of this discussion of the skill of creating and 
using synthesis, it was noted that students have considerable difficulty 
I'ecognizing that use of groups of cases linked by common themes is 
more persuasive than mere use of one case after another, each case 
standing as an isokted unit. By that, it was not in any way meant to 
suggest that individual cases should not be used individually. In fact, 
individual cases often provide bwyers with their most potent weap- 
ons. But the weapons are those of "analogy," not synthesis. 

D. The Skill. Of Using Analogies 

So what is it that Uwyen and judges know that philosophers 
and economists do not? The answer is simple; the Uw. They are 
the masters of "the artificial Reason of the law." There ftally is a 
distinct and special subject matter for our profession. And there is 
a distinct method down there in that last twenty feet. It is the 
method of analogy and precedent. Analogy and precedent ate the 
stuff of the Uw because they are the only form of reasoning left to 
the Uw when general philosophical structures and deductive rea- 
soning give out, overwhelmed by the mass of particular detaiU. 
Analogy is the application of a trained, disciplined intuition where 
the manifold of particulars is too extensive to allow our minds to 
work on it deductively. This is not a denial of reason; on the con- 
trary, it is a civilized attempt to stretch reason as far u it will go. 
The Uw is to philosophy, then, as medicine is to biology and chem- 
istry. The discipline and analog>- fills in the gaps left by more gen- 
eral theory, gaps which must be filled because choices must be 
oMde and actions taken." 

The skill of using "analogies" builds upon one of the core ideas 
of legal reasoning, the idea of "precedent" or "stare decisis." Simply 
put, that idea is this: cases should be decided today the same way 
they were decided in the past. The skill of using analogies provides a 
method for demonstrating that a particular case or problem, newly 
encountered, is very much like a particular case decided iu the past. 
This is done by the creation of elaborate analogies" between the facts 

81. SS2 F.2d 447 (2d Or. 1977). 

82. Fried, Hie Artificial Rtason tfthe Law or: What Lawyers Know, 60 Tex. L. Rev. 35, 
57 (1981) (footnote omitted). 

83. Dean Levi argued that the "key ttep" in the legt] process is "(tjhe flndinf of similarity 

or difference " Levi. An Introduction to Legal Reasoning, 15 U. Chi. L. Rev. 501, 502 

(1948). "{Uwyers must learn] to pick out key similarities and to reason from them to the 
justice of applying a common classification." id. at 502. Dean Levi's analysis of "reasoning by 
example" is the t>asis for my articulation of the skill of use of factual analogies. Id. at 50446. 
His analysis of the "inherently dangerous" cases is a splendid example of using factual 
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of a present dispute and the facts of one previously decided.^ Dem- 
onstrations of factual similarity between the present and the past trig- 
ger application of the idea of stare decisis. 

Perhaps the skill of using analogies is best defined by comparing 
it to an earlier described skill, using synthesis. As noted earlieri^^ to 
create and use a synthesis* students or lawyers must formulate a single 
proposition and then support it by reference to two* three or more 
previously decided cases or other legal authorities. In short, a synthe- 
sis is a single legal idea followed by a listing of sev^ authorities. 
Individual past cases, by themselves, are not important in the context 
of that skill. They are important only because groups of them lend 
support to an overall proposition or idea. The skill of using analogies 
concentrates on the facts of a single past casCi not ideas, propositions, 
or rules emerging from a group of past cases. 

A simple illustration demonstrates how a synthesis approach dif- 
fers from an analogies approach. Assume these facts:^ 

A mother, in good faith, seeks support for an illegitimate child 
from that child's putative father. The fiither promises to provide 



antlogies. Id, at S07-19. Profeuor Ltndau alio carefiiUy deicribet the proceia of usini legal 
analogies. Landau, Logic For Lawytn 13 Pac. LJ. S9, 76-82 (1981). Professor Landau 
attempu to show how this legtl skill is closely related to the classk definitiott of "inductive** 
reasoning. Id 

Other writen have also discussed the procett of using analogiea. Dean Young includes in 
his definition ot case analysis the possibility of finding analo^es and similaritiea. Young, 
Formulating a Theory for Legal Education: Thoughts on Assuming a Deanship, 3 HamLMB L. 
Rev. 1i 67-68 (1981). Professor Strong, in his proposed new curriculum, states that one of the 
objectives of teaching legal methods is to give students a working undetstanding of the 
principles of "reasoning by analogy.** Strong, A New Curriculum for the College qfLawqjfThe 
Ohio State Uninrsity, 1 1 Ohio St. L J. 44, 46 (19S0). Unfortunately, when Professor Strong 
later describes in detail the specific legal skills students must develop in schod, be does not list 
reasoning by analogy. Id. at 47-48. Professor Luban describes the process of using analogies 
in these words: '"One looks at the precedents, and finds analogies between their fact patterns 
and that of the instant case (one reads the precedent widely so that it is dispositive); or one 
finds disanalogies (one rea^^s the precedent narrowly end distinguishes the cases).** Luban, 
Against Autarky. 34 J. Legal Educ. 174, 176 (1984). My own belief differs somewhat 
Teaching studenU to ''distinguish** cases teaches only half the lesson. If ti case truly can be 
distinguished, it can also be shown to be consistent with a related point and thus suj^mtive of 
a proposed arg^ment. See infra, text accompanying note 110. 

84. Without question, some similarity exisU between the skill of using facts and the skill of 
using analogies. Both involve facts. The differences between the two, however, are cruciaL 
The first skill involves characterizatioo of fkcu in such a way u to generate sympathy (or one 
side or the other. The facts stand alone. In contrut, the r^ill of using analogiea reflects the 
common law doctrine of precedent. It allows students to show that the facts of a problem are 
very similar to the fscu of decided authority. The factt do not stand akme, but rather in 
conjunction with those of a decided case. 

83. See supra note 52 and accompanying text 

86. The facts of this example are drawn from Fiege v. Boehm, 210 Md 352, 123 A.2d 316 
(1936). See supra text accompanying notes 27*29. 
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tuch lupport in exchange for tbe mother*s foibeanmoe to file bas- 
tardy proceedings against tbe father. Blood tests later show that 
the man could not have been the child's father. He ceases making 
payments and the mother sues. 

The legal question is this: Is the mother's forbearance to sue on the 
individual ckim consideration for the putative father's promise to 
pay? A third skill (synthesis) approach to th«t problem, from the 
mother's perspective, might look something like this. First, the advo- 
cate would lay out a helpfiil legal proposition, idea, or rule, for exam- 
ple: The law favors settlement by parties of disputed claims; thus a 
claimant should be allowed to enforce a settlement promise even if the 
underlying claim proves to be invalid. After stating the proposition, 
the advocate would follow it with a brief listing and description of 
several cases that lend support The first such case, of course, might 
be Fiege v. Boehm," the Hilda/Louis soap opera discussed earlier. 
After citing Fiege, the advocate would cite three or four other cases 
lending support to the articulated proposition,*' with no more than a 
minimal discussion of the separate cases. 

A fourth skill (analogies) approach to the same paternity prob- 
lem would look completely different. It would concentrate entirely on 
the facts of one case, perhaps Fiege. Such an approach, again advanc- 
ing the mother's side, mij^t look like this. First, the legal question 
would be presented: should a mother who forbears from bringing bas- 
tardy proceedings against her child's putative father be allowed to 
enforce that putative father's promise to pay support payments if the 
child ultimately is determined not to be related to that man? Then 
the question would be answered: yes, such a promise should be 
enforced. Thereafter would follow a transition to the heart of the fac- 
tual analogy: that conclusion is an appropriate one because another 
court, when faced with a factual situation very similar to the present 
one, concluded that a similar promise should be enforced. 

The factual analogy itself would consist of a detailed comparison 
between the facts of the problem and the facts of the previously 
decided case. First, the various parties involved in the present dispute 
could be compared to the parties involved in the decided case: 

In Fiege v. Boehm, the parties to an agreement were . . . ; likewise, 
in the present case, the parties to an agreement are [same]. 

Second, the circumstances leading up to the disputes in the decided 



87. 210 Md. 352, 123 A.2d 316 (1956). 

88. See Ralson v. Matthew. 173 Kan. 550, 250 P.2d 841 (1952). Casebooks usually provide 
this type of supporting authority in the notes preceding or following principal cases. Ste E 
Farnsworth & W. YoUNO. tupra note 4, at 57. 
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case and in the present problem could be compared. For example, in 
contract cases, promises made and circumstances in which they were 
made would be compared: 

In Fiege v. Boehm, the parties agreed that . . . and this agreement 
was reached after . . . ; likewise, in the present case, the parties 
agreed that [same] and this agreement was also reached after 
[same]. 

Third, activities or consequences occurring after the disputed event 
might be compared. In contract cases, circumstances occuiring after 
promises were made would be compared: 

In Fiege v. Boehm, the putative father made payments to the 
mother for several years. Thereafter, he ceased making such pay- 
ments when a blood test revealed that he could not have been the 
fathei. Likewise, in the present case, the father made such pay- 
ments untU such time as he received notice that he was not the 
father. Thereafter he stopped making payments. 
Once the analogy itself has been described, the argument might end 
with the following conclusion: © " 

As demonstrated, another court has faced a factual situation 
veiy similar to the present one. In Fiege v. Boehm, the court con- 
eluded that the promise should have been enforced. Cases should 
be decided today the same way they were decided in the past; 
hence, the present promise should be enforced because a like prom- 
ise was enforced in the past.*' 

The foregoing example involved creation of a factual analogy 
companng two sets of very similar facts. Although, from time to 
time, circumstances do indeed arise where lawyers find decided cases 
wth facts (and results) very simUar to the facts (and desired results) 
of a new dispute, this is uncommon. More often, a lawyer is first 
cMenged to locate a decided case that reaches a result consistent 
with the desired result. Second, the lawyer must show that the facts 
of that case, although appearing to differ from the facts of the present 
dispute, do not really differ at aU. One way to do this involv^ crea- 
tion of 'jomt statements of facts." A joint statement of facts is a 
statement of facts that can be used for two different cases or for a oast 
case and a present dispute. 

Joint statements of facts can be prepared by identifying in the 

.„.i!?" 1?^°!? repeatedly driU itudenu in thU four-put (brmat for using facnul 

an. ope»-Introducuon. TranslUon. Analogy. Conclualon. It haTbeen my elpST^ 
beginning students tend to have very serious problems organizing thSlegd iST^mS. 

m this paper I propose an eUborate format for constructing enOre legi] awuments. iJ^ 
text accompanying notes 122-123, "Funenis. Mtf ittftn 
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•ei«nU cues what might be called the 'lowett common denominator" 

f J^of «">" »«M «tan • deanitionll^TSf 

a pair of cases* mvolved a Uquor store and the other a craeerv itonL 
a common denomhiator of fiut would be that both caSdSt 
iSS '■r?'"*^ f -le of "icods." But the t«S. ••^•?Uftr^ 
^ TL*^ A I***" eommoTdenomim^ 

SfJ^f "°«» "consumer goods." Use of mtmt 

'°™°<»' <teno>ninator of bet would be 
tt«t boft ca!« involved stores that sold "consumable" consun^ 
goods. Use of this term eliminates vittuaUy all stores except 
m^ved m the two Tbm. the term fa a ^^XT^ 
even the lowest, common denominator of ftct. 

eofPlex example demonstrates how the skiU of using 

Uamer r. Odway." the &u..ous case involving the uncle (BiU) wto 
p™m||«d hB nephew (Willie) $5,000 if the nephew qTmStai^ 
gamWmg. The nephew's successor recovered on a contract ttem 
Colder .to fttofc^s ,y,iff„ c. « „other ftm^^^^ 
toM ducussed m contracts counes soon after JSbmer v. sSkui, ""t 
Am*ejS, . company promi^ a pension to an elderly w«Scau« 
of hCT long years of service. She could begin drawini the pmsi'^Z 
««s tdd. whenever ri,e wanted. Several fears later die sS Siaw! 
mg the p«».on but thereafter the pension was cut olF. Althowh Ito 
Feinberg 6ded to estabUsh the existence of an enforceaWe wntaS 
she recovered on a reliance theory.** wnnaci, 

Superficially, Hamer and Feinbag look like completely diffemit 
fee ual situatiais. Oose andysis, however. demonsK hoTae 
fects of these cases can be made to look very mudh^e lie 

disputes, to both Homer and Feinberg, one party— flie uncle in 
Hamer and the company in Fetnberg^^ to a'^IiiSit SiciS 

(tl-e .,o„ i^E pJXSiH^W^V^^^^^ **' (M Or. 1977) 

Hoftu. .. R«l Owl Stork 1« Wh. M OiWN W M 1« f^MU.ll^il;!!' " 
rvi«^ (» E. F«N5Wo«TH a W. YoS note 4 *' ^T' «™»» ■«« ""X 

92. 322 S.W.2d 163 (Mo. App. 1959). 

93. Feinberg appears on page 96 of the Famsworth and Youna casebook H^^ 

44. E. Farnsworth Si W. Young, supra note 4 at 44 06 «»e«»ok. Hamer on page 

94. /"«>.6*^, 322 S.W.2d at 168-69. * ^' 
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position. Likewise, in both cases, the opposite side in the dispute was 
a member of what might be considered a "protected group," a minor 
and an elderly retiree. Further, in both cases, a family-type relation- 
ship existed. Willie, of course, was Uncle Bill's nephew. Mrs. Fein- 
berg was a forty year employee of a family business, and was, 
apparently, personally close to the patriarch of the company.'^ 

Once the parties to different disputes have been shown to be 
analogous, a fourth skill approach looks for analogies in the circum- 
stances leading up to the dispute. As noted earlier, in contract cases 
this approach looks to the promise itself and the setting in which that 
promise was made. In both Hamtr and Feinbergt for example, the 
dominant party made a promise primarily because doing so gave him 
a sense of personal well-being. Each promisor made the promise to 
improve the promisee's quality of life. Furthermore, each promisor 
made the promise in a family-type setting. In Hamer, it occurred at a 
big party. In Feinberg, some of the family members went to Mn. 
Feinberg's house to tell her of the promise. They did not simply 
inform her when she returned to the office. In both cases, a writing 
ultimately evidenced the promise. Finally, in both cases, the promise 
itself was a non business-type promise that would involve conduct 
over a period of many years. In Hamer, the promise involved encour- 
aging the nephew to behave for five years. In Feinberg, the promise 
was for lifelong support of an elderly person. 

As noted earlier, the third aspect of an analogies approach could 
involve comparison of facts that occurred after the dispute arose. 
Again, in contracts cases, this might involve what happened after the 
promise was madu In this respect, Hamer and Feinberg are once 
again not as different as they initially appear to be. In each case, the 
promisor reinforced the promise after making it. In Hamer, Uncle 
Bill acknowledged the promise and admitted that Willie had com- 
plied. In Feinberg, the company paid the pension for several years. 
Likewise, in both cases, after the promise was made and then 
acknowledged, the promisor attempted to change the promise. Uncle 
Bill changed the promise when he wrote Willie that he. Bill, would 
hold the money until Willie was "capable of taking care of it.**^ In 
Feinberg, the company continued to pay, but attempted to reduce by 
one-half the payment to Mrs. Feinberg. Finally, in both cases, the 

95. Studenu— «nd Uwyen— have a toidency to tkip over minor poinu of analofy in order 
to get to the obvious poinU. A lystematic approach addresiet this unfortunate tendency. The 
present example reveals the problem. Studentt almost never see the family-type analogy 
between Hamer and Feinberg unless they are prohibited firom moving beyond an analysis of 
the parties in the cases for a relatively long period of dau time. 

96. Hamer, 124 N.Y. at 340. 27 N.E at 2S6. 
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original promisor was not the one who ultimatdy refused to perform. 
In Hamer, Uncle BiU died and his estate refiiscd paymwt. Likewise, 
in Feinberg, the patriarch of the family business, the principd prom- 
isor, died; his widow initiated the plan to cut off Mrs. Fcmbergs 



pension'^ 



The foregoing analysis shows how two cases that initiaUy appear 
to be factuaUy quite different can be shown to be quite similar. The 

ability to do this provides Uwyers with an invaluable tool. Reference 
to Hamer and Feinberg shows why. Had Mrs. Feinbcrg's lawyers 
been able to construct a factual analogy between the facte of their 
dispute and the fag^ oi Hamer, they might weU have won the towsuit 
on a consideration or contract theory and would not have had to 
resort to a reliance theory. Under modem contract law, this could be 
crucial. Damages awarded in reliance situations may be lower than 
damages awarded in consideration situations." Thus, Mrs. Fem- 
berg's damages under a reliance theory could have been lower than 
her damages would have been under a consideration theory. 

This discussion of the fourth skill, using analogies, began with a 
quotation about what it is that lawyers and judges know that philoso- 
phers and economiste do not.** The quotation continued: 'Analogy 
and precedent are the stuff of the Uw because they are the only form 
of reasoning left to the law when general phUosophical structures and 
deductive reasoning give out, overwhelmed by the mass of particular 
detoas.">~ It should now be clear that use of that overwhehmng 
mass of particular details is the key to the fourth skill. The mass of 
details provides the resources for the creation of extremely elaborate 
analogies. That mass of detaUs, however, also provides lawyers with 
another invaluable tool. A skilled lawyer can look at that mass of 
details and single out of it one or two pointe, discarding all the rest. 
Then the lawyer can argue that only these few details reflect the 
underlying meaning of the law, only these few details reflect true val- 
ues. All the rest, the lawyer concludes, is surplusage. But domg this, 

97. Students, not drilled in • use of fcctt tpproKh. nrely see the Mgnificance of the fsct 
that the widow of the principal promisor attempted, after that promisor's death, to cut off the 
pension of this forty year female employee of the promisor. Thus, Ftinbert provides a good 
foUow-up first skill exercise to Fiegt v. Boehm. See supra notes 27-29 and accompanying text. 

98 Section 90 of the Restatement (Second) of Contracts eswblishes that idea in connection 
with its discussion of reliance-based reasons for enforcing promises. The second sentence oi 
subsection one of section 90 provides: "The remedy granted for breach may bt limited as 
See reSuir^." Restatement (Second) of Contracti! § 90 (1979). When was 
decided in 1959, of course, this idea had not been codified in Uie Restatement (Second). 

99. Fried, supra note 82, at 57. 

100. Id. 
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it might be said, is not the same as using analogies. Indeed it is not. It 
IS a different, and far more difficult skill, the skill of using "policy." 

E. The Skill 0/ Using "Policy* 

Law students sometimes speak as though they learned nothing 
m school. In fact, they learn skills, to do a list of simple but impor- 
tant things. . . . frjhey learn a list of balanced, formulaic, pro/con 
poUcy arguments that lawyers use in arguing that a given rule 
should apply to a situation in spite of a gap, conflict or ambiguity 
or that a given case should be extended or narrowed. These are 
arguments like "the need for certainty" and *the need for flexibil- 
ity," *the need to promote competition" and the **need to 
encourage production by letting producers keep the rewards of 
their labor."*'** 

In his article on law students' skills development, Professor 
David Bryden identifies "functional analysis" as one of the key 
skills. "Uwyers often seek," he writes, *Ho understand the mean- 
ing or scope of a rule or category by reference to its puipose. This sort 
of reasoning, sometimes called 'functional analysis,* is a valuable sup- 
plement to more literal interpretations of legal authorities."**'' With- 
out doubt, he is correct. Very often, statutes or previously decided 
cases do not directly address problems at issue in new disputes. In 
such situations, students, lawyers, and judges must discover the poH- 
cics and purposes behind case law and statutes. Once discovered, 
these can be applied to the new disputes. 

Unfortunately, attempts to train students in functional analysis 
may not be completely successful. Law students quickly learn that 
policy reasons can usually be advanced for both sides in a dispute, 
pis, of course, is not surprising. Casebook authors love cases that 
force students to confront policy choices. For example, in virtually 
any contracts casebook, students will find disputes that involve one- 
sided contracts between small companies and larger ones.*''* The 
smaller company, seeking to set aside the deal, undoubtedly argued in 
the case that the law's policy ought to protect smaU companies from 
predatory larger companies. This is sound policy. The larger com- 

/, if^^ Education and the Rtproduaion ttfHitrarchy, 32 J. Legal Educ 591 

(1982). Profeswr Kennedy's intended irony cannot be grasped ftdly from this shoit quote. For 
the tuU quote, see supra note 16. 

IM S^Jf^y*'''^^'*^'^'"'*^'"' '^^'^^"^^^•^♦J.LeoaiEduc. 479(1984). 

104. ProfejsonFamsworth's and Youni's casebook contains many such cases. Thispaner 

'^u T^ ^ !r'!.^?.T- ^ '^•P*' ^ * Sons, Inc.. 552 F.2d 447 (M 

Cir. 1977); Hoffman v. Red Owl Stores. Inc., 26 Wis. 2d 683. 133 N.W.2d 267 (1965). liey 

arefoundinEFA»NSWoii™AW.YouNO.«(!pnioote4^al341.235. 
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pany, seeking to enforce the deal, undoubtedly argued that the law's 

poUcym a niarket system ought to promote laissez faw 
ICS. This, too, is sound policy. Cynicism about the law-« sense of 
alienness?— can quickly develop when students continually see 
equaUy persuasive policy arguments on both sides of an issue. 

A straightforward fimctional analysis approach to legal educa- 
tion has another serious drawback. It encourages students to make 

poUcy choices before they need to do so, and, perhaps, before they are 
capable of wisdy doing so. For example, in the large company v. 
wnaU company illustration, some students will conclude that a hdssez 
fiure perepective is more correct. Others will make the opposite 
choice. Students wiU make these choices despite repeated efforts by 
teachers to demonstrate that both policies are sound, perhaps equaUy 
so. Choices will be made because students, particuterly begimiing stu- 
dents, mstuctively rebel agamst the fluidity of the law. They want 
answers, they want choices to be made. They do not appreciate ambi- 
guity and mdecisiveness. Students are, in most situations, considera- 
Wy younger thM tochers. Because age itself is a major factor leading 
to law teachers* abihty to see two conflicting policies as equally ocr- 
suasive, studwits who do not share that ability may well be penalked 
simply for being young. F«"«ui«u 

A policy approach, concentrating on of policy rather than 
on ite discovery," gives students the experience of working with pol- 
icy but aUows them to hold in abeyance their own personal choices. 
Choices made m connection with this suggested approach are choices 
as to what pohcy argument best supports a particular side in a partic- 
ular dispute. No choice is made as to what poUcy argument is the 
better one. In efftet. this approach gives students an excuse for not 
making personal pohcy choices. A functional analysis approach sives 
no sucn exciwe. The approach suggested herein also correspond to 
the reahty of actual legal practice. Most lawyers deal with poUcy 
issues in most situations by seeking to find, not the correct or sound 
pohcy, but the pohcy that advances their client's interests. Students 
J^Sizatt*' ^'^^^ favorably when their educaUon also 

What, then, is a policy argument, and what must students learn 
to do in order to be able to make such arguments for one side or the 

must be diffeient from and always larger than the rule or holding of a 
particular case. In fact, it must be larger than the law itself, larger 
than the province of lawyers. It is something of interest to lay people 
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An example shows bow to differentiate rules from policies. In 

"u" ^ '"""P"' •he ease involving Uncle kS Ms 

?oiSlL»^ '"T" " '»'<«"8 "'ft be stated this t^-muTt 

uiSf S ' ' ^"HS^ '"t^ » consideration for 
Unde BUI'S promise.'* Students, asked to make a policy arcument 

^ "f^'" encouiagea use of the^ 

gam theory" of contracts. But this idea, of couni. is no Uui« Zi 

mo the extent that the [bargain] theory eliminated any 

^^vTiSfnl t? unenforceable. It did 

exchange. Their so e inquiry now was into the process by which 

*hL5S ™«*?''f '"^^ exchangc^was ft tiie pSiuct of 
nX2!^? • T^* development accorded weU with the prevailing 

11 ?A t**e *«n»ty «nd creativity of the individual. Had 

rl^ff^ '^r?*" »^ t^«»8J» the competitive pro- 
cess orjargainmg" that society could best take advantage of whi 

that had been exchanged as a result of that process satisfied the 
ftindamental test of enforceability without mor?^ 

Professor Famsworth's statement, of course, deals with some- 
oiy fits into a much larger scheme, a scheme of laissez fai^ 

""^''5* P'o^nce of lawyers. Uy people 

wouW be mterested in this explanation because it is larger than^Ja! 

The policy statement just quoted also satisfies the second element 
of pohcy argument that students must learn. That se<^ d^eTis 
n^drJS'*''' «ust be larger than the specific leg^toM 

"^"^ '° ^ ^PP""*'*^ '° completely differeS 

types of legal issues. The poUcy statemem to be used in cinnection 

105. 124 N.Y. 538, 27 N.E 256 (I89I). 

107. E Fahnswohto, CoNiliAcn I J.2, it 42 (I9i:) ((boBoia omi««i). 
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with Hamer must be a policy statement that can be shown to govern 
something in addition to the principal legal question specifically at 
issue, namely, what promises will be legally enforceable? Professor 
Famsworth*s nr^rket philosophy policy does this. It can be used to 
support many contract law ideas. For example, such a policy could 
be shown to guide the mechanism for determining whether an offer or 
acceptance has been made, or calculating the damage award. 

It is easy to see why policy statements should be shown to con- 
trol other legal issues distinct from those issues directly addressed. 
Most disputes involve several legal issues. All involve at least two— 
the substantive issue and the penalty or damages issue. Legal argu- 
ments as a whole become exceptionally compelUng if the same under- 
lying policy theme supports several different parts of the total 
argument. Again, the Hamer case shows how tills can be done. Sev- 
eral methods exist in contract law for calculating damages. The 
"expectation measure*' and the ''reliance measure" are the two most 
important ones.'<^ The reliance measure often produces less damages 
than the expectation measure. In Hamer, Uncle Bill's estate could 
have argued that if liability existed, the reliance measure of damages 
should have been used. This argument would have been based on a 
theory that enforcement in the case should have occurred, if at all, on 
a ''promissory estoppel" basis rather than on a consideration basis. 
This reliance measure argument, if successful, could have drastically 
reduced the damages awarded against the estate.'^ The claimant 
could have responded to this argument with a policy argument which 
would have directly echoed the free market policy argument advanced 
above. For example: in a long-term transaction situation, market eco- 
nomic theory suggests that the full measure of expectation should be 
used to calculate damages. Thus, the claimant in Hamer could have 
used the same overall policy argument to support two separate parts 
of the claim, namely, that the promise should be enforced, and that 
the f\ill, expectation measure of damages should be awarded. Each 
part of the argument reinforces the other part. 

Policy arguments provide students and lawyers with at least one 
additional and valuable method of approaching legal problems. 
Because policy arguments cut through the mass of detail, discarding 
supposedly irrelevant materials, this type of argument can be particu- 
lariy useful in dealing with decided cases that apparently contradict 



108. Restatement (Second) of Contracts §§ 347, i49 (1979). 

109. The theory, of course, would be based on the idea oflimiution of damages in reliance 
situations. See id.; supra note 98 and accompanying text. Criticism of Uncle Bill's lawyers 
should not be inferred. This damage limitation idea did not eiiist in a Restatement when 
Hamer was decided. 



51 



""1 SKIUS TRAINING 459 

^t^^^f ^'T^- "guments can be advanced that assert 
SSJJVf «« "'"ly details Vo K 

tlfesV t'vl« T^"""'^ choices Sur- 

pnsingiy, these types policy arguments sometimes work There 

exists, however, a much more effective technique of usrnrpohS to 
"^Ir^i'S?"'"'^^ contradictonr materials. The tccSeTS of 
d^hS h!«S?T"' contradictions, is by far the most cUffituTskSl 
described herem. It is a skiU most lawyen never master. Its sucaSs. 
fill use, however, quite often leads to iiumph. 

F. The Skill Of '^Reconciling" Apparent Contradictions 

In 1874, in his first Harvard law school lecture. Professor Thaver 
' of attorney SiL^'cJ^^" 

29th September— A litUe attention to things and persons and r«v 
utations about me teaches that uncommon pSoTiS^e«ii^ 
are necessary to recover business, to Uve.-4nd V^i^ J « two 
teaches me that I can veiy zealously and ^ery thorSSgWy aSd Tn 
amore study and discuss any case How w7u ci7do sTcom- 

n2 T« oS^S.^ ""^ • * and a man of buS- 

ness. In all this energy and passion I mean to say no more tSi 
tha the utmost possible painstaking with every ca^ I^Zh^^ 
indispensable, and fortunately not at'kll irksome T?^cL « S^d 

. Oteen-e hne precisely what he says: "The utmost Dossible 
P^nstaking with eveiy case"-not merely the cases tSS S^'Se 

aMt^-s hlSTThellt;.'?" "^^ '«'i<^K 

,i™ i , ^ *<>'"'y member of a Uberal orofes. 

sion and of ever, sound «.d high-minded lawyer. Mr. a»aK« 
a ™n of genius and he was dso a most iZriouTla^^ ij" 

L"!^"' " • ""'"«»• possible Snstak- 

uig to ev«y case IS an instructive fact, and ought always to Ite 
remembered by any who appeal to his exinple hi SeT^^ 

vers ft^ k ttl".'?' '"I"""* """"O" '«8«> law- 

yen face a that there always seems to be a case that suDDorte the 

' " » No nutter how teaS?c™! 

.mooted an argument may be, no matter how compeZg ite*^ 
some case stands in the way. n„t case, of eou.«.7t?e <^p^«?i 
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Strongest. A simple illustration demonstrates how the contradictory 

case problem arises: 

Uncle David ittended a large family odd>ration. At that odebra- 
tion, in front of a group of relatives, he spoke to Jennifer, the 
widow of his late nephew. **If you will come down and see me, I 
will let you have $5,000. I feel like I want you and the children to 
do well." Jennifer did as she was asked and then requested the 
money. Unfortunately, Uncle David died and his estate refused to 
pay. 

Of course, anyone familiar with contract cases will recognize that 
this set of facts splits the difference between Hamer v. Sidway,^^^ the 
uncle/nephew case discussed earlier, and Kirksey v. Kirksey,^^^ 
another classic case. In .fifomer, the uncle's promise was enforced. In 
Kirksey, however, the court did not enforce the promise. In that case, 
a man told his sister-in-law that he would give her a place to live if she 
would come down to see him. She did so, and, for a time, he gave her 
a place to stay. Thereafter, the brother-in-law evicted her firom the 
land. Although, of course, the result in Kirksey might be different 
today because of the current acceptobility of reliance theories, the 
Case itself remains very interesting on the consideration point. Each 
lawyer involved in the Uncle David/Jennifer dispute would be in the 
same legal position. The lawyer for Uncle David's estate, trying to set 
aside the deal, would rely heavily on Kirksey but would be met 
squarely by Hamer. Conversely, Jennifer's lawyer, tiying to uphold 
the deal, would be assisted by Hamer but apparently harmed by 
Kirksey, 

Most law students and lawyers who encounter decided cases that 
appear to contradict arguments they seek to advance consider their 
work complete when they have "distinguished" the apparently con- 
trary cases. Distinguishing cases is the process by which lawyers 
attempt to show that apparently contrary cases, for whatever reasons, 
have no applicability. In the dispute between Uncle David's estate 
and Jennifer, both lawyers might argue, for example, that the harmful 
cases should not apply because the relationship of the relatives in 
those cases was not the same as the relationship in the present dispute. 
Further, Jennifer's lawyer might argue that Kirksev should not apply 
because the promise there did not occur at a big family celebration in 
front of many people. Conversely, the lawyer for Uncle David's 
estate might argue that Hamer should not apply because there the 



in. 124 N.Y. S38, 27 N.E 2S6 (1891). 

112. 8 AU. 131 (1845). 

113. Set, e.g., Lubin, supra note 83, tt 176. 
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promisee had performed for five years, whereas in the present dispute, 
Jennifer only acted for a short period of time. 

The skill of using apparent contradiction allows students and 
lawyers willing to engage in the "utmost possible painstaking" to 
"reconcile" contrary cases rather than merely to distinguish them. 
Reconciling cases is the process by which hiwyers show that appar- 
entiy contrary c&ies actually support, rather than reftite, desii«d con- 
clusions. The process by which lawyers reconcile cases is easy to 
describe but extraordinarily difficult to do. It involves three steps. 
First, the lawyer must "distinguish" the cases, that is. show that they 
differ on the facts. Of course, this is where many lawyers stop. Sec- 
ond, the lawyer must show that the troubling case actually reflects 
some larger policy, a policy not necessarily apparent when the troub- 
ling case is first read. TUrd, the lawyer must show ^t the krger 
policy, when applied to the present dispute, produces a result consis- 
tent with the desired conclusion. 

A diagram and several examples show how trouoling cases can 
be reconcUed. Assume that a student represents the seller in a case. 
Confronting the student is a case with similar facts, call them facts A, 
B, and C, in which the buyer prevailed. This is an apparently contra- 
dictory case. Not coincidentally, it is also the case that opposing 
counsel will use to build an analogy. To reconcile this troubling case, 
the student must first distinguish it on the facts. The student must 
attempt to show that the facts of the present problem are not A, B, 
and C, but rather Al, Bl, and CI; simikr facts, but significantly dif- 
ferent. Once the facts have been distinguished, the student must iden- 
tify some larger poUcy or rule that can be applied both to facts A, B, 
and C, and to facts Al, Bl, and 01. Applying that larger policy or 
rule to the present set of facts and to the earlier set of facts should 
lead to exactly opposite results. The following diagram illustrates this 
process: 

Troubling Case ; 



Present Problem: 



A, B, C 



Al, Bl, CI 



Buyer Wins 



Larger Policy or Rule 



SeUer Wins 
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An example shows how helpftd s "hBii like this can be. Assume 
the following facts: 

A little girl found a pretty stone She did not know what it 
. was. She showed it to a jewder who was walking down the street. 
The jeweler also did not know what the stone was. "Ml give you a 
dollar for it, if you bring it to my shop after luncsh." the jewder 
said. The girl quickly agreed. Before she went to the jcwdefs 
•hop, She learned ihat the stone was a valuable, uncut diamond. 
When the girl did not bring the stone, the jewder sued. 
In Wood V. Boynton,^^* the case upon which this hypothetical is based, 
the jeweler prevaUed. Assume here, that the student represents the 
girl. How can Wood be reconcUed, that is. used to help the girl? 

The diagram shows how easy it is. First, the student must distin- 
guish Wood's facts from the problem's facts. In Wood, the jewder 
possessed the stone, and the girl had to sue the jeweler. In the prob- 
lem, the girl possesses the stone, and the jeweler must sue the girt. 
Once the facts have been distinguished, a larger policy or rule can be 
seen. Possession itself plays a tremendously important role m mistake 
cases. A specific policy may be stated- "In cases of mutual mistake, 
the person in possession should prevaU." Quite apart from whether 
this rule or policy is correct, note how it fits into the diagram: 



Wood'. 



Jewder Possesses 



Jeweler Wins 



Person in 
Possession Prevails 



Problem: 




Girl Possesses 




Girl Wins 



In Wood, that policy led to the jeweler winning. In the present prob- 
lem, that policy leads to the girl winning. Wood has been reconcUed 
to support the girl's claim, although, initiaUy, it appeared flatly 
contradictory. ^ 

Another technique for finding a helpful policy m an apparently 



114. 64 Wi». 265, 25 N.W. 42 (18B5). 
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contraiy case is similar to the process described in connection with 
the analogies (fourth skill) concept of the **lowest common denomina- 
tor of fact." In connection with this approach, lawyeis must look for 
the "lowest common denominator of policy.'* The process is strai^t- 
forward. The facts and the desired conclusion in the problem can be 
wnwtn out in a short list."^ Then, next to that first list, one phices a 
second list, a list of the facts and conclusion in a helpful case. Finally, 
next to these two lists, one places a list of the facts and conclusion of 
the apparently harmful case. 

The lists prepared for the Uncle David/Jennifer dispute 
described above might look like this: 



Present Problem 
Relatives by 

marriage 
Privately made 

promise 
No outsiders 

affected 
Short term 
Man/woman 
Promisor alive 
Money 
No childien 
Older/younger 



Kirksey 

Relatives by 
marriage 

Privately made 
promise 

No outsiders 
affected 

Short term 

Man/woman 

Promisor alive 

Land 

Children 

Same age 



Hamer 

Blood relatives 

PubUc promise 

Outsider 
affected 
Long term 
Man/man 
Promisor dead 
Money 
No children 
Older/younger 



After preparing the lists, the advocate looks for a single policy 
statement that is consistent with all three, a policy statement that can 
be added to the bottom of each list. Of course, when formulating 
these policy statements, the respective lawyers focus on the parts of 
the lists where the problem itself lines up with the helpful case. Jen- 
nifer's lawyers would look particularly at the bottom of the foregoing 
lists, because Hamer helps them; Uncle David's lawyers would look 
particularly at the top, because Kirksey helps them. After analyzing 
the foregoing iists, Uncle David's lawyers mi^ht formulate the follow- 
ing policy statement and argument based on it. Note carefully how 
this policy moves outside of the province of law and lawyer: 

The policy of the law is that rourts will interfere with family- 
type activities only if the cloak of family has been thrown off, or if 
the activities themselves violate the law or injure outsiders. The 
family unit is too sacred to allow casual interference by courts. 



115. Professor Undau hu luggr xtA a (imilar process of using chutt or lisu to develop 
legil theories. Stt Undau, Logic for Uwyen. 13 Pac. LJ. 59, 83-89 (»98l). 
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Kirksiy reflecU that policy. In that cue, t privatdy-made famOy 
promise was not enforced. That nonenforcement had no negative 
effect on outsiders. Likewise in Hamer. The court in that case 
enforced a promise because nonenforcement would have had a dra- 
* matic ne^iive effect on an outsider. In addition, the promise had 
been publicly made, outside of the strict confines of the fiunily and 
the death of the promiser had itself disrupted the family un^t. In 
the present situation, Uncle David privately made a family-type 
promise to Jennifer. The nonenforcement of this promise will have 
no effect on outsiders. Because the law should only interfere in 
family activities in very unusual circumstances, none of which exist 
here, this promise should not be enforced. 

Uncle David's lawyers have now reconciled Kirksey and Hamer. 
More importantly, they have deprived Jennifer's lawyers of their 
strongest case. 

In the introduction to this discussion of the skill of using appar- 
ent contradiction, it was noted that use of this skill, though extraordi- 
narily difficult, pays enormous rewaxds. Indeed, it does. Reconciling 
cases, rather than merely distinguishing them, takes away the oppo- 
nent's strongest point. It turns the opponent's strength against itself. 
But the difficulty aspect of tiiis skill cannot pass unnoticed. How can 
we teach students to do something that is extraordinarily difficult, 
something that most lawyers never learn? That question introduces at 
least two others. How can law teachers, in class, help students learn 
any of the skills described herein, or different skills that teachers may 
wish to emphasize? Furthermore, once students learn the individual 
skills, how c&i these students be taught in class to combine the skills 
into unified and persuasive legal arguments? It is to some aspects of 
these questions, principally involving classroom instruction in skills, 
that this paper now turns. 

III. Classroom Instruction In Skills Training: Some 

Tentative Thoughts 

A teacher's mere description to students of skills iiought to be 
taught in law school classes will generate immediate positive results. 
Students, who quite often are, and perhaps should be, somewhat con- 
fused regarding what teachers are trying to do in connection with sub- 
stantive components of given courses,"* will quickly grab tight hold 



1 16. The basic theory of the "case method" or the "SocraUc method" of instruction can be 
easily lUted: 

To lummarize, the reasons that I would urge for the adoption of the case 
system of instruction are, first, that law. like other applied sciences, should be 
studied in iu application if one is to acquire a working knowledge theitof; . . . 



sKius Tjumm ^ 

of cM»fl.lly defined sk Uh. Furthermore, because the «„dents will 

State dearly and concisely a coSS .UteX2LTi!^t^^ u 

one of the Mom puo it ««« o« n, oonvmMioiuI •bUiiy" „ 

Bixby. TwaiV, tether. «ul|2^d2Sw u a^vStS 

summed up his appriisJof •T^tLT^^JL!?^ ^„ ^ f"**^ B**'^ 
more kinds ot\!t^,^\S^t^ll^'L^ !^ "^f^^**" do teem to 

life. hL'hS'ljti'iS'"* '"''"•^ 'he hedoniwn of modern 

OMdTuJlfiv h-H education. Thef« hi. deJJ 

oped a widely held conviction in our culture that individuals poJi . kkSof 
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know spedficaUy what the skills are. they will recognke ihose skills 

lutufal rifht not to experience pdn. When pdn ii felt, the ictctions w often 
indignation uid bewiidenoerit Tbesie astuunptiotti maaifeit tbenudvae in stu- 
dent reactiooi to the phenomenon of tension in law school edueatioo. Tensions 
can be painfU, and they abound in professional tnininf. Many modem students, 
havtai been denied the knowledge that tensions may be nonnal and inevitable 
incidentt of the educational experience, coodtide that the pain they feel is abnor- 
mal. Pain creates selfnioubts. because it is seen as evidence of penonal deficiency 
or of illness. It also produces resentment against the institution and the educa- 
tional process that engender it 

Gosely related is the invincible conviction of many studenu that learning 
under prcMure is not only inciBbient and difficult but also impossible. Periiaps 
this conviction underlies the feeling of smne studenU that being called on in class 
end subjected to challenge by the instructor snd classmates is somehow iwligni- 
fied and demeaning. If it is assumed that the tensions of classroom intern.iation 
disquahfy the exchange fhm serving u a learning experience, it may weU be seen 
simply as aggression against personality and comfort These beliefs are so deeply 
entrenched that they withstand convincing demonstntimi to the contraiy. 
Surely not only histoiy but contemporary experience revesl that profound learn- 
mg u possible in condiUons of considerable pressure and that this is so much the 
normal mode that preuures at some level, whether engendered internaUy or 
extemaUy. may be seen as indispensable conditions of the learning process. 
When Dr. Samuel Johnson was asked how he cami! to acquire his command of 
Latin, he repUed: "My master whipped me veiy well Without that Sir. I should 
have done nothing." 

One scarcely needs to espouse the revival ofcotporal punishment as a teach- 
ing device to protest the educational ideology that hu pervaded the lives of many 
university students. Ibe "learning is ftm" ideologues have slain their tens of 
thousands. Learning, in fact, is pain, at least in those aspecu of it concerned 
with the indispenuble discipline of basic drill. Paratioxically. learning confers 
profound uiisfacUons. and the inteUectual life is a kind of ptay. The pleuures. 
however, cannot be achieved without experiencing the pains. Moden technol- 
ogy has not discovered a short-cut to Pamauus.' 

^« 2^ M^,'!?/,'*'''''''''''''?'"''''^'" ^'""'«"» Eduction. 28 Mercer L. Rev. 447. 

52 B.U.I REV 229. 234 (1972). •X)ne of the modem ideas most subveniveto Se lifri^- 
n^d IS the notion that 'learoin; U fiw.' It would be eloeer to the mark to say that 'learning is 

Some writere favor retaining the traditional Uw classroom method, but with nodilica- 
uons. Professor Watson, for example, nukes a numbw of suggestions for modUVins the 
Socratic method. Watson. The Quest Jbr Professional Competence: Psyekotngfcat Aspects of 
Legal Education, 37 U. Qnn. L. Rev. - . 14S47 (1968). taparticuShe m^ues foSTquid 
pro quo in diss, namely, frequent positive response, especially toward the beginning of the 
term. Professor Watson also suggests that teachers should acknowledge the existence of stress 
and should encourage group camaraderie. Jd. at 146. Finally, he suggesto that teachers 
should acknowledge that they too experienced stress in similar situations. Id. at 147. 1 
accomplish this by frequently refering to the Socratic ordeal I personally experienced in the 
classes of a man I describe in class as the "Perfect Master"~Bruce L. Bower of Winston & 

fl^ulT f .f*o°i""'w " '^P"*"* "«ellectual humblings at 

the hands of the Perfect Master gain renewed co.-.fidence in their own ability. See Newell Ten 
Sunna/ Suggestions for Rookie Law Teachers, 33 J. Legal Educ. 693 (1983) 

Criticisms of the traditional method of legal analysis are legion; I describe only a few 
representative examples. Professor Watson is extremely critical of what he describes as the 
holy mission (of teachers] to root out all ill-conceived and unreasoned attitudes in their stu- 
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when they sec cases or teachers display them. These facts alone indi- 



dents." Watfon, supra, tt 109. He «by$ away from ipecUlcally uiinf the word "sadists" to 
describe first >w law teachers, but it is clear that he believei the label would fit. U. Professor 
Watscm insists that even well-meaning teachers can do irrat psychological damage to studenu. 
Id. at 119-22. Pf pressor Shaffer and Attorney-Psychologist Redmount, however, do not shy 
away from the tenn sadism. Shaffer A Redmount, Legal Education: Tht Clmroom Expert- 
enee, 52 NontE Dame Law. 190, 193 (1976). Doctor Redmount U one of the harslicst critico 
of the Socratic method. Redmount, Law Learning, TeaekerSwdent Relations, and the Legal 
f*Hfession. 59 Wash. U.LQ. 85J, 872-73 (1981). 

Other critics of the method have used graphic arguments to emphasize their positions. 
See. e.g.. Dillon. Paper Chase and the Sxntic Method qf Teaching Law, 30 J. Legal Educ. 
529 (1980). Professor Dillon argues that the notorious Professor Kingsfleld did not employ 
Miytbing remotely resembling the Socratic method of education, td. Dean RedUch observes 
that "qui'ik repartees to student questions— the dominant professorial style in the classroom- 
may ch&'acterizc » great Socratic teacher, while slow and studied con^derations tX problems 
signal:, a skilled aitomey." Redlich, Law Schools as Institutional Teachers of Prtffessional 
Rttponsibilitv, 3« J. Legal Eouc. 21 S, 218 (1984); see McDowell. The Dilemma ef a (Law) 
Teacher, 52 B.U.L. Rev. 247, 252 (1972). Professor Mooney presents a similar criticism: 
A '^fxtA legal education" consisU (X% primitive form of brainwashing. This 
is known as teaching the taw student to "think like a tawyer." The first step b 
the Socratic creation of oonfiision in the subject's mind, ooupled with as much 
terror as can be Institutionally induced. All he has previously learned is soomed 
and calumnifled u useless, wrong and "not analytical," a strange form of non- 
literature is held up u the cmly object worthy of intellectual emutation. and tiie 
appellate cadavers (^yesterday's private lawsuits are dissected with the high seri- 
ousuess normally reserved for backyard gossip. 

The second step involves a highly prized teaching experience. To wit: The 
day the first-year ctass gestalu into our world of "taw" by perceiving the concep- 
tual wonders of "possession." "duty," "offer-acceptance-consideration," or 
*'cause action." Successive steps build a new intellectual personality for each 
student who survives the essay testing process by proving to our satisfaction he 
has learned how to think like a tawyer and put it down in writing under tremen* 
dous psychological pressure. 
Mooney. The Media is the Message, 21 U. MUMI L. Rev. 507, 509 (1967). The list goes on 
and on. Dean Sandalow characterizes such techniques u "barbarities." Sandalow, The Moral 
Responsibility of Law Schools, 34 J. Legal Educ. 163, 169 (1984). Professor Kennedy casti- 
gates this rigorous technique witii a string of derogatory terms, the least damning of which is 
"authoriurian." Kennedy, Ii^a/ EdutMion and the Reproduction cf Hierarchy, 32 J. Legal 
Educ. S91, 612 (1982). 

A few writers have focused specifically on the streu purportedly caused by the use (rf the 
Socratic method. These writers' reactions are mixed. CommenUton Packer and Ehrlich, crit- 
icizing traditional first year taw courses, focus on "psychic damage" that they allegedly cause. 
H. Packer & T. Ehulich, New Directions in Legal Education 30 (1972). Notwith- 
sunding its shortcomings, however, the authors conclude that first year legal education is. for 
the most part, an "exciting, agonizing, challenging, intellectually eye^vening experience." Id. 
See Taylor, Law School Stress and the "Difarmation Professionelle," 27 J. Legal Educ. 251 
(1975). An interesting student comment reportt on a survey of first semester taw students at 
the University of Wisconsin. Comment, Anxiety and he First Semester of Law School, 1968 
Wis. L. Rev. 1201. The comment traces anxiety in first semester studenU and attributes it to 
four causes, only one of which involves classroom teaching style: (1) high expectations^ 
everyone in Uw school was the "smart kid" in college and, of necessity, that wiU not remain 
so; (2) the Socratic method; (3) the subject matter and method of study-because legal ideas 
are new, studento do not know how to study; and, (4) importance of grades. Id. at 1202-10. 
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cate that teachers who have carefully defined the skills they wish to 
teach have accomplished more than many of their colleagues. 

Indeed, however, considerably more can be accomplished in 
skills training if teachers are willing to engage in the mundane process 
of "drill." Drill is the practice by which students learn from doing 
something over and over again."^ It is a concept borrowed from ath- 
letic practice fields, from performing artists* studios, and from the 
grade schools. Athletes learn skills, not by talking about them, or by 
doing them once or twice, but by doing the same (or a very similar) 
exercise over and over again."' Performing artists do not just walk on 
stage after quickly looking at a script or a score. First come years of 
repetitive drill in highly technical exercises. Small children do not 
learn difficult skills— long division, for example— at recess. Teachers 
teach these skills by providing endless exercises. Law students, par- 
ticularly beginning law students, learn skills best in a similar way. 
They learn by doing, over and over again."' 

Without question, many legal educators will have considerable 
difficulty accepting that drill has a place in substantive law classes. 
That difficulty no doubt arises, however, not ftom unwillingness to 
accept the proposition that students can best learn skills by drill, but 
from unwillingness to take class time away from substantive concepts 
and give it over to skills training. Fortunately, methods exist by 
which teachers can simultaneously teach substance and skills. Some 
of these methods have been discussed earlier. For example, teaching 
students how to use precise statutory language forces students to learn 
the substantive component of the statute. Practicing creating synthe- 
sis or using policy arguments is not only skills training; it is equally as 
much training in substance. Other methods of combining skills train- 
ing with the development of substantive knowledge pervade any class 
conducted with a question-answer format. It is in this context that 
three specific techniques of combining skills training and substantive 



117. Although the geneni rule is thtt practice mtkes perfect, drilling can become too much 
of t good thing. Research indicates thtt athletic coaches can impede motor skills by 
overteaching. See, e.g., R. SuiN, Psychology in Sports. Methods and Applications 20 
(1969), To avoid this pitfall where athletes are concerned, the amhor suggests the insertion of 
novelty and interest into practice sessions. Id. at 21. 

118. Athletic coaches attempt to maximize competition performance not only through drill 
but also by utilizing a technique known as "transfer." The idea is to replicate competition 
conditions as closely as possible during practice so that an athlete can optimize the "transfer" 
of his practice performances to actual competition. This technique, more forward looking 
than the drill, could also be useful in the law school setting. The hurdle is, of course, 
determining the end— or competition— 4br which optimal performance it desired. Id. at 20, 
30. 

119. See infra note 121. 
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law learning deserve special mention. All three may be appropriate 
for all teachers. 

A. The Syllabus As A Tool For Combining Skills Training With 

Substantive Learning 

Over forty years ago, one of legal education's greatest figures, 
iHarl Llewellyn, argued that students need a teaching syllabus.^^ As 
virtually any teacher will admit, however. Professor Llewellyn's call 
has gone generally unheeded. For most teachers, the syllabus con- 
tains merely lists of cases, statutes, and assigned readings for given 
days or periods of time. The syllabus makes no reference to skills. 
Most teachers' failure to use the syllabus as a tool for skills training 
causes them to neglect what may well be one of the best mechanisms 
for combining substantive law learning with skills training. 

Consider how a syllabus might look if it contained, in addition to 
references to substantive law, repeated references to what could be 
called ''skills exercises."^^^ The syllabus assignment for a day early in 



120. Sa LleweUyn, Tlti Crafis of Law Rf^fatued, IS RocKV Mtn. L. Rev. 1 (1942). 

121. These exercises or **driUs" provide studentt with what some educational psycholofists 
call ''distributed practice.** Distributed practice refers to the manner in which students 
rehearse the task performance. In distributed practioct brief rest periods are interspersed 
amons task trials. The opposite of distributed practice is massed practice, in which studentt 
devote a single time period to the acquisition of a new skill. Cramming for an examination is 
one example of massed practice. Underwood demonstrated that although massed practice can 
improve perfonnance over a brief time period, it wu also associated with a rapid decline in 
performance over a longer period. Underwood, Tin Yean of Massed Practice on Distributed 
Practice, 68 Psycholooy Rev. 229 (1961). A mi(ior advantage of distributed practice is that 
less fatigue is generated to hinder learning during the task rehearsal. Digman and De Cecco 
presented data supporting the beneficial effectt ^ distributed practice over massed practice. 
Digman, Growth of a Motor Skill As a Function of Distribution of Practice^ S7 J. 
ExpEKiMENTAL PsYCHOLOOY 310 (19S9), De Cccco also noted that distributed practice 
necessitates an increase in the total practice time, which may be a detrimenul factor when time 
is of the essence. I. De Cecco, The Psychology of Leaenino and Insteuction (1968). 

Distributed practice wu used in the integrative teaching method by constructing a set of 
vignettes requiring use of legal concepts. Students received a set of vignettes for each 
instructional unit, and worked on thtte problems upon completion of each unit. Thus, 
students practiced the application of legal conceptt twi\:e weekly throughout the quarter, as 
opposed to a single practice session before a course examination. Blackburn A Niedzwiedz, Do 
Teaching Methods Matter? A field Study of an Integratife Teaching Technique, 18 Am. Bus. 
,L.J. 323, 527 n.3 (1981). Several legal educators described a different rationale for practice 
exercises and drill: 

The lesson from modem production analysis is that machineiy designed to 
do many things at once or indiscriminately can commonly be made more 
effective if the needed operations are broken down and tackled one by one. The 
lesson from general pedagogy is that to master a skill the less gifted student must 
have sustained practice in that skill; not only practice, but repetitive 
uninterrupted practice on that particular skill, until it is a part of him. Another 
lesson from pedagogy is that it helps a learner much if he is told what he is 
supposed to do so as to guide his efforts; and that it helps him if the cumulative 
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the tena might look like this: 

1. Reid tnd Brief: 

A^.B 

b. C V. D 

c. [Pertinent Sututoiy Sections] 

2. Skills Exercises: 

a. Assume you represent A in ^ v. 17. Prepare t statement of 
facts. 

b. Assume you represent B in if v. if. Prepare a statement of 
facts. 

The skills component of a different^ day's assignment, also early 
in the tenoi might look like this: 
2. Skills Exercises: 

a. Assume you represent E in £ v. F [an assigned case]. 
Using the Uniform Conunercia! Code (U.CC.)» construct a 
statutory argument for your client. 

b. Assume you represent F in £ V.F. Using the U.CCt con- 
struct a statutory argument for your cUent 

As the semester progressed, the skills exercises on the syllabus 



things which be karos by practicing tbem one by one are written down in 
sequence (in **sIogin*') and in orderly arrangement (in syllabus) so that he may 
have tt hand a reminder of what has gone before and t picture of what it aU 
comes to and of how one piece it flu with snotber and with the whole. The 
lesson from the case system cf the classic days is that clear guiding threads, 
simple, explidti and few, Ueroendously help case^instruction to infiltrate its 
values, reliablyi to every student who should pass a course. The lesson from our 
bluebooks is that with regard to half or more of our graduates those indirect 
values which everyone of us recognizes as the mi\}or value to him of his own law 
school days are no longer being communicated throughout our classes in 
craftsmanlike adequacy; and that we must take steps. 
Tht Place ofSkilb in Legal Education. 45 OOLUM. L. Rev. 34S. 3S6>S7 (1945). Professor 
Kennedy also suggests something similar to my written exercises u a method for teaching 
skUls: 

To teach the repetitive skills of legal analysis effectively, one would have to 
isolate the general procedures that make them up and then devise large numbers 
of actual and doctrinal hypotheticals with which studenu could practice those 
skills, knowing what they were doing> and learning in every single case their 
performance was good or bad. As legal education now works, on the other hand, 
students do enercises designed to discover what the "correct soIutiM" to a legal 
probltm might be; those exercises are treated as unrelated to one another; and 
students receive no fe^$dback at all except a grade on a single examination at the 
end of the course. Students generally experience these grades as almost totally 
arbitrary'—* unrelated to how much you worked, how much you Hked the subject, 
how much you thought you understood going into the exam, and what you 
thought about the class and the teacher. 

Kennedy, Legal Education and the Reproduction of Hierarchy, 33 J. Legal Educ. 591. 600 

(1983). 
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could become increasingly more difficult. For example, in the middle 
of the term, the syllabus could propose these exercises: 

a. Assume you represent I, the losing side, in / v. 7 [an 
assigned case]. Using techniques of synthesis, analogy, and 
reconciliation of apparent contradiction, create an argument 
for your client. 

b. Use the Restatement (Second) of Contracts to create an 
argument for I in / v. /. Then use the U.C.C. to create an 
argument for J in the same case. 

Near the end of the term, the course syllabus could ask students to 
combine all of the skills emphasized in the course. For example: 

a. Assume you represent K, the losing side, in #r v. £ [an 
assigned case]. Using all of the skills learned in this course, 
construct an argument for your client. 

The teacher could then use the last week or so of class to move stu- 
dents out of a strict advocacy setting: 

a. Assume you are the judge deciding M v. N. Decide who 
ought to prevail in this dispute. Then, using all of the skills 
learned in the course, construct an argument supporting that 
decision. 

This discussion has suggested that a syllabus containing skills 
exercises could be useful to teachers who wish to combine substantive 
law learning with skills training, but do not wish to spend too much 
actual class time on skills. How, then, can "skills exercises" like the 
ones just described be useful in class discussion? One possible way is 
to place disproportionate class emphasis on the skills exercises early 
in the term and then gradually to diminish class discussion of them. 
For example, early class sessions might spend as much as half of the 
class period on several of the assigned exercises. Perhaps a quarter of 
the way into the course, however, only one of the assigned exercises 
would be discussed in class, and only during every other session. 
Halfway through the course, the exercises could be dealt with in class 
on an occasional basis, perhaps every third or fourth session. As long 
as students realize that a significant possibility exists that they will be 
called upon for given exercises, they will probably continue to do 
them, even if class discussion is infrequent. By the end of the term, 
students, hopefully, will have seen the inherent value of the exercises, 
and class discussion of them could be eUminated almost entirely. 

A last point, an important one, must be made about skills exer- 
cises such as those just described. Recall that the pattern of exercises 
established for the full term was this: early assignments involved only 
one skill, middle assignments involved several, and, by the end of the 



64 



472 



UNIVERSITY OF MIAMI LAW REVIEW [Vol. 40:409 



term, the exercises asked students to combine all of the skills. The 
last exercises, of course, provide students with a truly daunting task. 
How then to help them? 

B. A Recipe for the Construction of Legal Arguments 

This paper began with a criticism of legal educators and lawyers 
who speak Ifhsquently of the skill of "legal analysis," but fail to define 
the component parts of that skill. The skill of legal analysis, it has 
been argued herein, must be divided up into different skills in order to 
help students learn it effectively. Ironically, we now turn to a discus- 
sion of methods for teaching students how to combine those skills, 
something that seems, superficially, to contradict what has come 
before. In fact, however, no such contradiction exists. This combin- 
ing involves a carefiil mixing of different things. Conscious decisions 
create the resulting blend. 

Without doubt, most students need considerable help in learning 
how to organize large scale legal arguments. Only a tiny handful of 
law students possess the natural ability to construct persuasive written 
legal arguments. These students create splendid results using only the 
statutes, cases, and their own intuitive skill and imagination. Like 
great chefs, these students have a "feel" for the correct ingredients, 
the correct proportions, the correct order of use. The vast majority of 
students, however, like the vast majority of cooks, simply lack the 
natural and intuitive ability needed for such results. The work they 
produce lacks cohesiveness. It looks like a child's concept of "home- 
made dessert." One effective way of helping students learn how to 
combine the various skills requires the teacher to play, in effect, the 
master chef of legal argumentation, the Julia Child of disputes. The 
teacher, using his or her own wealth of experience, provides a set pat- 
tern or formula, a "recipe," that students can use to organize their 
own work. 

Described below is one recipe useful in the creation of unified 
legal arguments. This recipe directly reflects the six skills described in 
this paper. Before the recipe itself is described, however, an impor- 
tant point must be reemphasized. As noted at the outset, one of the 
principal purposes of this paper is to serve as a model useful to other 
teachers who wish to prepare similar skills papers for their own stu- 
dents. That purpose applies with particular importance to the recipe 
about to be described. Many similar recipes exist, some considerably 
more elaborate. For example, books on appellate advocacy; such as 
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the one by Professor Re,'^' contain elaborate formats for organizing 
arguments. Some of these other recipes might be much more useful to 
experienced practitioners than the one proposed herein. The phrase 
''experienced practitioners" explains the value of the proposed recipe. 
Students, particularly first year students, are not experienced practi- 
tioners, lliey should not be thrown headlong into things too difficult 
for them to do. The field oi cooking provides an exceUent example. 
Countless kitchen shelves contain copies of one of the greatest of all 
cookbooks. The Escoffier Oxk Book. But, in most of these kitchens, 
that book remains essentially unused. The recipes are too difficult to 
follow, and they require knowledge of techniques that most household 
cooks have not learned. 

The recipe described herem is one for beginners who are just 
learning how to construct legal arguments. It closely tracks a similar 
recipe devised by Professor Llewellyn-— identify the issues, frame the 
issues and facts in favorable ways, apply legal principles based on stat- 
utes and case synthesis, use analogies, make arguments based on situ- 
ation-sense and reason (herein called "policy") and then distinguish 
(herein "reconcile") apparently unfavorable material. The present 
recipe is this: 

A "Recipe" For the Construction of Legal Arguments 

(Summary) 

I. "Introduction" 

II. "Facts" 

III. "Applicable Statutes Support the Stated Answer" 

IV. "A Large Body of Case Law Also Supports the Stated 
Answer" 

V. "The Decision in a Factually Similar Case Lends Additional 
Support" 

VL "A Consistent Underlying Policy is Reflected in All of the 
Cases and Statutes Previously Discussed" 

VII. "Finally, This Underlying Policy Shows That Apparently 
Contradictory Cases Support the Stated Answer" 

VIII. "Conclusion" 

L "Introduction" 

A. Begin with a brief statement of the "question presented." 
Because you have not yet provided any facts or names, and 



122. E Re, Brief WRirtNO and Oral Argument (Stb ed. 1983). 

123. I tm indebted to Profeuor Charles Ketio of McOeorge Uw School for thU 
fonnulation of Professor Llewellyn's "recipe." 



er|c 
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n. "Facts" rrhe First SkiU] 

B. Note: The statement of facts should be as brief « nn«iM. 
^^Nevertheless, the statement should appear compleSy 

"^^S" """"" ^''"""»'" fn« Sec 

A. Describe appUcable statutes (or quasi-statutesl >nrf 
quickly apply Oim to the faci in sud. a w « t^™^2 
support for the desired conclusion^ ^ 
stttaL'lr^ Viroiuct discussion of the 

^' swtt^srf" '""'^ » comprehensive but concise 
desi^^t^"*'' P"""^""" «»«fc«ent with the 

Rather, i. should consist of a'^^lc^? ^^^Z 
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lowed by a list and brief description of supportive case 
authority. 

V. "The Decision in a Factually Similar Case Lends Additional 
Support" [The Fourth Skill] 

A. At this point in the argument, you should undertake an 
extended discussion of the facts of one or two cases and a 
demonstration of why those facts are analogous to the facts 
of the problem. The factual analogies should be as elaborate 
as possible. Short analogies, two or three sentences long, 
will not be sufficient. Next, show that the holdings of the 
cases just described should be applicable to the problem, 
and that those holdings require a result consistent with the 
desired conclusion. 

B. Note: Cases discussed in this section could easily be 
included in the synthesis section. It may create a stronger 
impact, however, if the reader first encounters Che analo- 
gized cases in this section. 

VI. "A Consistent Underlying Policy is Reflected in All of the Cases 
and Statutes Previously Discussed** [The Fifth Skill] 

A. Demonstrate that some larger policy (which supports the 
desired conclusion) explains the cases and statutes that you 
have described. 

B. Note: It must be recalled that a policy statement must 
encompass something larger than mere reiteration of the 
specific rule or holding of a pertinent case. Consequently, 
this part of the argument probably should make reference to 
a different legal rule or principle which the same policy sup- 
ports. If possible, that rule or principle should be one gov- 
erning a different part of a multipart argument. A policy is 
something that is of interest to lay people as well as lawyers. 

VII. "Finally, This Underlying Policy Shows That Apparently Con- 
tradictory Cases Support the Desired Conclusion** Wat Sixth 
Skill] 

A. Include reference to one or more cases that apparently con- 
tradict the desit conclusion. This will maximize the argu- 
ment*s persuasiveness. These contrary cases should not be 
"distinguished,*' that is, shown to be inapplicable. Rather, 
they should be "reconciled,** shown to support the desired 
conclusion. 

B. Note: Apparently contradictory cases can be used by dem- 
onstrating that they, together with helpful cases, stand for a 
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larger proposition of law. Frequently, the policy just 
described provides the tool for reconciling these cases. 
YIII. "Conclusion" 

A. End the argument with a carefully constructed conclusion, 
not merely a rote statement such as, "For the reasons stated 

herein " The conclusion is the last thing the reader sees 

before making a decision. It should leave a good, wOund 
impression. 

B. Note: The conclusion might begin with a reiteration of the 
argument's "roadmap." This reminds the reader of what 
has come l)efore. The conclusion might end with a para- 
phrase of the "question presented" and the "answer." This 
time, rather than stating the issue in a general fashion, as 
was done in the introduction, the writer should weave spe- 
cific facts of the problem into the legal conclusion. 

The notes to the recipe's introduction suggest that a somewhat 
different format must be used if the problem presents two or more 
distinct legal issues. Multi-issue problems are the bane of most law- 
yers and law students. Readers of the resultant arguments usually 
feel like they are falling down the stairs. They trip over abrupt dis- 
continuities between the different parts of the argument. Fortunately, 
a modification of the present recipe may be able to deal with such 
problems. 

Frequently, careful students and lawyers will be able to identify a 
single policy that lies behind the desired result on all or many of the 
specific (and apparently unrelated) legal issues dispute. For exam- 
ple, in contract law, a policy favoring laissez-falrs economics might 
well lend support to the desired result on all of the issues, lliis one 
policy could then be used to unify a large and otherwise disjointed 
series of discussions of narrow issues. The recipe for a multi-issue 
argument might look like this: 

Begin the argument with a statement that the several narrow 
legal qusstions at issue actually reflect different facets of a larger 
question of policy. Draw case law and statutory support for the 
policy from the whole field of law involved, not merely from 
materials dealing with the narrow issues. This is a critical idea. 
It allows an argument to build on authoritative case law even if 
courts in the pertinent jurisdiction have not addressed the spe- 
cific narrow issues. After the argument has established the value 
of the larger policy, then, and only then, should it break down 
and deal with the specific issues. Use the basic recipe for dealing 
with each of the narrow issues. Of course, the policy portions of 
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each separate part of the total argument will echo each other. 
Finally, close the argument with a recap of the larger policy 
discussion. 

Few experienced legal educators will doubt that beginning stu- 
dents who learn to construct legal arguments by following a recipe— 
whether it be the one just described or a different one designed by a 
different teacher— will do better work than students who learn to con- 
struct such arguments merely by trial and error. That, however, raises 
an intriguing question: what should the teacher, the master chef, do 
when students fail to work carefiUly, when students do sloppy or 
otherwise poor work? Should the teacher play the role of Julia CMd, 
kindly and frazzled? Or should some other role be considered? 

B. The Law Teacher As Coach 

A recurring image of law teachers exists in the popular imagina- 
tion. It is not, however, that of the teacher as Julia Child. Most lay 
people and beginning law students visualize something completely 
different when they think of law teachers. They see individuals of 
ruthless determination and relentless demands— humorless, uncom- 
promising. Of course, anyone familiar with modem legal education 
knows that very few such teachers now exist. The dominant mode 
involves conciliation rather than confrontation. But troubling 
thoughts on this subject ripple through the halls at many schools. So 
many great teachers of the past were indeed monsters, or, better said, 
carefully cultivated a monstrous image among students. Further- 
more, as many present teachers think of their own most memorable 
teachers, they usually do not think of teachers who engaged them in 
gentle pleasantries but of their most demanding mentors. How can it 
be that this particular image of the law teacher maintains such a pow- 
erful grip? Perhaps the law teacher's role as skills trainer provides the 
answer. Must skills be taught— at least very hard skills^-in an 
intensely rigorous setting? With that question, suddenly, the link is 
made, the connection seen. Law teachers teach skills. Coaches teach 
skills. Great coaches often project images of ruthless determination 
and relentless demands.'" Did their role as skills trainers lead great 
law teachers of the past to imitate coaches? 



124. So pervasive is this image of the athletic coach that etch reader ii likely to think of 
different coaches who are or were known as both harsh taskmasters and winners. Names that 
mighi commonly come to mind include: collegiate coaches Bobby Knight (Indiana 
baskeiball). Woody Hayes, and Paul "Bear" Bryant (Ohio State and Alabama football, 
respectively); professional fooiball coaches Vince Lombardi (whose legendary career at Green 
Bay is the modem paradigm of this type of coaching), and Mike Ditka (Chicago coach whose 
team won the most recent Superbowl). Along with Lombardi, the all-iime "conienius" list of 
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The link between law teachers and coaches has not completely 
escaped attention. Professor Homstein alludes to the idea of law 
teachers as "gym instructors."*" Professor White compares the pro- 
cess of learning to be a hwyer to, among other things, "learning to 
swim, to sail, to ski .. . Professor Beveridge links Uiwyers' skills 
to fencing.*" The most graphic link between tow teachers and 
coaches, however, resides in a great teacher's extended analysis of 
classroom legal instruction.*" to 1960, Professor Pcairs of Boston 
College wrote: 

And with all this, I must repeat that the sarcastic, the ill-man- 
nered, even the ill-tempered teacher is not necessarily a bad 
teacher. The top-blowers 1 have mentioned above were all, I think, 
very good teachers. The proof of the process is in what remains 
after memory has failed, and I remember best what was said on the 
retirem^t of a great coach (I never made his first string) at my 
college: "The most lasting rewards of a teacher :«re the affection 
and acclaim of his pupils" (citing the beeline which "Art's boys" 
always make to see him whenever they return to the campus). 
"This despite the fact that Art, to their faces or in their hearing, 
never made a kind remark about any of them— His sole aim was to 
put iron in their veins and backbones and courage in their hearts. 
He is a natural master of human deflation."*" 
In a different part of the same essay, Professor Peairs again touched 
on the same point, this time not explicitly, but by drawing a picture of 
a person nowadays seen more often on the athletic field than in the 
tow classroom: 

There remains the question of the atmosphere to be maintained in 
the classroom: intense or relaxed? fearful, apprehensive, or uncon- 
cerned? concentrated, eager, or indifferent? A major section of 
critical opinion has, over the years, contended that it should be the 
latter, relaxed and unconcerned, and has even advanced the 
improbable corollary, that this classroom atmosphere is related to 

"tough" football c:iches would probably include Notre Dime'* Knute Rockne, and the 
original owner/coach of the Chicago Bean, George Halu. 

Ironically, ruthless demands could be misplaced in an Athletic lettmg, at least where Oie 
athletes are students. Coaches who goad pupils into sutes of extreme anRlety may observe a 
corresponding decrease in performance. In complex tasks, that is, those tasks containing a 
large number of competing response tendencies, studies indicate that the preformance of high- 
anxious subjects is inferior to that of low-anxious subjects. Carron, Motor Ptrfomance Under 
Stress, in Contempofary Readings in Sport Psychouxsy 143 (W. Morgan ed. 1976). 

125. Homstein. The Myth of Legal Reasoning. 40 Mo. L. Rev. 338, 339 (1981). 

126. White. The Study ofLawai an Intellectual Activity. 32 J. Legal Educ. 1. 3 {V 

127. Bevtridge. The Young Laywer and His Beginnings, in Studying Law 16. : . 
Vanderbilt ed. 1945). 

12fi. Peairs. Essay on the Teaching of Law. 12 J. Legal EduC. 323 (1960). 
129. Id. at 369-70 (footnote omittted). 
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the quality of the Uw uught. This much, as I have indicated, is. of 
ooune, a matter of teaching method rather than of attitude, but 
becomes important here because unless the decision is for a rigor- 
ous approach and corresponding atmosphere, the secondary ques- 
tion, of classroom manner, is unlikely to arise. I think I have made 
my own choice clear on the first question, in favor of high nervous 
pressure in the classroom, rather than an atmosphere of relaxation 
and sociability. While I think it is siUy to say that a mind u nar- 
rowed by learning to make fine, abstract distinctions, I think it is 
perfectly true that the mind is not likely to be developed by learn- 
ing to exercise its utmost powers, except under some species or 
other of pressure. Some students have the drive to supply this 
pressure from within themselves; but for most, while they are 
young, the teacher must supply the incentive. Close distinctions 
cannot be learnt by approximate thinking: and the law does not 
pay off on near misses. Hence, I believe a Draconian law-school 
atmosphere is desirable, with this as its theme: *To make our law 
program so that you will be glad you came, we must make it so 
that you will be glad when it is over."^^ 




130. td. at 366^7 (footnota omitted). Other writen have also nude the cowhing link. 
Profeswr Wheiton alludes to the iporu concept of "penonal best" when he mU« 
development in ttudentt of the ••will to do the best that i« in them." Wheaton. Law Ttaehing 
and Pragmatism, 25 Geo. L J. 338, 349 (1937). This U the most important thhif that teachers 
do, he argues. Profe-ior Watson makes a cryptic allusion to the role a coach plays m the 
development of a ftiture Uw student. He discusses the co«;h's ••exhuberant [sic] pursuit of 
the youni man. Watson, Tht Qutst Jbr Professional Compeienct: P^ehotogteal Asptets of 
Legal Education, 37 U. CiN. L. Rev. 93, 96 (1968). Professor Jones argues that use of an 
analogy to some familiar area of the beginner's experience is a most effective device m the 
introduction of a beginner to a new discipline. Jones, Notes on the Ttaehing of Legal Method, l 
J. Legal Educ. 13, 16 (1948). Because so few studenu share a common educational 
background, Profestor Jones concludes that references to basebaU and football are about the 
only useful analogies. Id. 

The coaching analogy raises several intriguing pointt. First, in most modem classes, 
teachers stand or sit at the front of a room. Rarely, any more, do studentt stand wbothey 
speak. The coaching analogy suggesu that teachers perhaps should not stand at the fh»t ^ 
the room, but rather, should teach classes from another tocation. Perhaps students could be 
asked to face each other, rather than the teachers. Athletes, for instance, do not practice skills 
while sitUng on the gym floor. Works on legal education have generally ignored Uie topics of 
sunding in class and arrangement of seatt. But see Slovenko, Boredom In Legal Education, 9 
aEV..MAR. L. Rev. 374. 386-87 (1960) (discussing the importance of standing whUe 
speaking); Weinsteia The Integration of Intellect and Feeling in the Study of Law, 32 J. Legal 
Educ. 87, 95 (1982) (discussing the importance of the physical configuration of a classroom). 

Professor Watson notes that teaching from a rostrum •'provides great protection." 
Watson, supra, at 1 14. This is important, Professor Watson argues, because Uw teachers want 
a position from which they can be aggressive, but aggressive in a socially acceptable fashion. 
Id Other legal educators concur. Shaffer & Redmount, Legal Education: The Classroom 
Experience, 52 NoTRE Dame Law. 190. 199 (1976). They argue that the Socratic method is 
rarely Msed in Uw school. "Authority." they claim, "is more important and more promment 

than inquiry." Id. .ri.iv 
My own experience demonstrates how teachers can use Urge classrooms. At The John 
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Without doubt, many law teachers will strenuously disagree with 



ManhaU Uw School ia Chlufo we have two veiy brge dauroomt. Both aeat in cxceu of 
120 ttudents at leven lonf rows of three-penon taUes: AU of my oolteagues use the roomi to a 
nonnal fashion, with C» teacher at the front of the ronn and the ttudents Awing him or her. 
Before my class sessions begin, however, itudentt in the front half of the room nust tun their 
chain around and ftot the back of the foom. looking over half of the tables. Tables in the 
fburth row fhwn the ftont itniain vacant. I stand at either side of the room, switching sides 
from ooe day to the next, and use "reserved" apace at the ends of the middle tow of tables to 

hold my boi^ I place my no*.Aook across the backs of two chairs. 

The second point raised by the coaching analogy is more subtle. Most tcMhen encourage 
atudentt to volunteer in class, even in large classes. A large fluny of hands on any given day 
indicates responsible students and a good class. For two principal reasons, both of them 
flowing from the coachinr analogy, this practice of encouraging volunteers may be a serious 
error if teacheti wish to concentrate on skills in large first year classes. First, all teachers know 
that large classes are quickly dmninatcd by a small group of volunteers. Ten to twenty percent 
6S the studenu in these cUsses carry the vut bulk <rf' the discussion. Simultaneously, another 
group of students, perhaps one quarter of the dais, never volunteers, regardless of knowledge 
or interest. The omnbination of these two (iscton subveru class as a forum for skills practice 
because everyone must be involved in skills rractice for it to be effective. Professors Watson 
and Va^rs discuss the harm caused by this dominance of a dass by an 'Intellectual elite." 
Vagts, Tht "Other" Case Method: Education fir Counting House and Court House Compared, 
28 J. Legal Eouc. 403. 419 (1977); Watson, supra, at 1 1 1. 

Many writers hav* argued that active student participation is an essential part of a case 
method or Socratic method class. See, eg., Keeton, Teaching and Testing for Competence in 
Law Schools, 40 Md. L. Rev. 203, 211-19 (1931); Patterson, The Case Method in American 
Legal EducaHoK Its Origins and Objectim, 4 J. Legal Educ. 1, 6 (1951); White, The Study 
o/Law as an Intellectual Activity, 32 J. Legal Educ. 1, 9 (1982). Dean Sandalow stresses the 
importance of class participation: "Participation in a well-run class discussion pennitt 
students to overcome fear and to lesm by experience that the embarrassment of public error 
may be compensated by the learning that ensues." Sandalow, The Moral Responsibility of Law 
Schools, 34 J. Legal Educ. 163, 169 (1984). 

Professor Riesman, in a comparison between legal education and graduate school 
commente favorably on the encouragement law school educators give a student, './en in large 
daises, "to talk back to his professors . . . with a verve and lack of fear of what might happen 
to him." Riesman, Law and Sociology: Recruitment, Training and Colleagueship, 9 Stan. L. 
Rev. 643, 648 (1957). Dean Carnngton also noted the importance of speaking under stress in 
class: 

One kind of competence might be increased by changes in academic 
standards. I have in mind the competence of speaking publidy and under stress. 
One cannot be certain about such matters, but it seems likdy that most law 
schools are now substantially less effective than they were a decade or so ago in 
regard to their training of studenU to cope with the stress of exposure to an 
audience. Indeed, I suspect that many others than myself have rAsponded to 
student consumerism by coming to tolerate a passivity in classrooms that would 
have aroused a sense of shame only a few years ago. StufJenu who resent bring 
prodded and challenged in the public arena of the classroom may have Uught us 
teaching habiu that disserve them and the dienu they hope to serve. 

While it is sometimes hard for law teachers to face the misgivings and 
suspicions of those of our students who are too inexperienced to understand, it 
may help to remember the gratitude of Learned Hand, who said of his mentors: 
More years ago than 1 like now to remember I . . . listened to . . . (and] 
was dissected by— men all but one of whom are now dead. What 1 got 
from them was not alone the Rule in Shelley's case, or what was one's 
duty to an invited person ... or what law determined whether a - 
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Professor Peairs*8 defense of the value of rigor in law ichooi class- 
roon.:, and his link between Uw teachers and coaches."' In Cwt, in 

oontnct has been nsde, or bow faudequate wu the eoanwD bw of 
fitrtnenbip. From tbem I leaned that it it M enfttmen that we let 
ourMtisfactiontandourpay. IntheuaiveneoftruththeyUvedby the 
sword; they asked no quarter of absolutes and they gave mm. 
Carrinttoa. TOe Uninniiy Uw School and Legal Sirflees, 5i N.Y.U. L. Rev. 402. ♦» (F ) 
(quoting L. Hand. The Biu. of RiOHTi 77 (1958) (footnotes omltted)uijf Mennell. Jlte 
Unspoken Challengf ImoMng the Student. 31 1. Legal Educ 209 (1981). 

Tbisbrinisnwtoardatalpoint. Professor Watson corwcay arfues, I bebeve, that the 
most serious side effect of using the Socratic method of instruction is panic leadinf to atoort 
total incapaciution. Watson, tupra, at 129. He then describes "flight by incap«:iUtion. Id. 
at 130. An extremel - -ommon eiample of this incapacitation involves student unwdlingnew 
or inability to participate adequately in class. Although I agree with Professor Watson and 
others that the SocrtUc style can have this paralyxing effect, I think that soinething dse also 
contributes dramatically to this incapaciution. That smnething else is the ooiyunction or laife 
elssses (most first year classes at most schools are uught in very large sectiou) and the 
encouragement of voluntary discussion. The combinatioo of these two factors nukes It 
extremely unlikely that teachers will call upon most studenu in most first year dssses more 
than once or twice each term. Realiang this, studentt expend UtUe or no psychological energy 
conditioning themselves to the perceived agonies of speaking in ftont of a larj ntical group. 
This lack of conditioning lesds to incapaciution when studentt experience the unfanulur anxi- 
ety of being called. 

Encouraging voluntary diKussion has a second negative effect from a skills perspective. 
Without doubt, the overaU level of classroom preparation in a class with volunteers is tower 
than the overall level of preparation in a clau without volunteers. If the vast nujonty reahzet 
that a few students will always be prepared and will always volunteer, that vast wnty will 
tend to reduce preparation effortt. Furthermore, in classes where volunteei* are called, the 
nonvolunteer's likelihood of bting called dramatically drops. Common 8ea:e suggestt that 
most studentt tend to prepare 1^ for class if they do not anticipate being called. Studentt 
cannot develop skills unless they are always prepared. • 

This raises another iuue. Lef al educators enpge in considerable dAate about allowmg 
studentt permission to '•psss" in class, that is, to say that they are unprepared. Dean Redlich 
criticizes the idea of the "oo-hassle" ptss. comparing it to whtt he calls a "no-fault ddault. 
Redlich, Law Schools as InsHtutlonal Teachers of Profession^ RetponsibiUty, 34 I. Legal 
Educ. 215, 218 (1984); see Carrington, CfUw and the River, 34 J. Legal Educ. 222, 226 
(1984); Vernon, Education for Proficiency: The Continuum, 33 J. LEGAL Bdxk. 559, 568 
(1983). Most modem teachers, however, allow studentt to pass. Perhaps a compromise posi- 
tion is best. A teacher might allow stwdentt to submit written pau requestt in the teacher't 
office Requiring studentt to come to the teacher's office with a pass request does several 
positive things. First, it discourages casual requestt. Second, It avoids the class disruption that 
resultt when the teacher calU on an unprepared student, or U confronted by a classroom desk 
covered with written requestt. FinaUy, and most importanUy, it may weU be the only way to 
encourage reluctwit studentt to speak informally with their teachers outtide of clau. In short, 
a skilled teacher can turn the pass request into a useftil tool. 

131. Actually, commenutors have drawn an analogy between legai education and trmni^g 
much more severe than athletic coaching. Several writers have used a military analogy for first 
year courses. Some, not all, consider that a positive idea. Professors Morgan and Maguire 
refer to the "Golden Age" of the case method as the "Sparun Era." Morgan and 
Macuire, Cases and Materials on Evidence vii-vin (1951), quoted in Morgan, The Qise 
Method, 4 J. Legal Educ. 379, 388 (1952). ^ . . 

Professor Bergin uses a similar military analogy when he dcscnbes law teachers as 
experiencing a kind of Intellectual schizophrenia. Bergin, The Law Teacher, A Man Divided 
Against Himself, 54 Va. L. Rev. 637, 638 (1968). The typical law teacher believes, according 
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most modern law schools, only a few teachers would likely agree with 
him. Indeed, his critics may be right. Nevertheless. PiTofessor 
Peairs's argument raises an intriguing thought in view of this piper's 
earlier suggestion that many teachers miss opportunities to combine 
training in substantive law with training in skills. Perhaps Professor 
Peairs was right that skills can be tau^t only in a rigorous retting. 

But skills are not all that law teachers teach. All substantive 
courses, even the heavily skills-oriented first year courses, must deal 



to Professor Beigin» that be can "^at one and the same time, an authentic academic and a 
trainer of Hessians.** /d. PrafaHmJoim also describes first year courses as a mm 
Jones, Notts on 7%e Tiaehtng qfLigat Method, 1 1. Leoal Educ 13. 14 (1948). Professor 
Fuller refers dispam^n^y to the *lK)ot»tFaining** idea in a thought provoking essay. Fuller, 
On TtacMng Law, 3 Stan. L. Rev, 3S, 37 (19S0), 

Robert Redmount, a Uwyer and cliiOcal paycholpgist, tmngs to his analysis of 1^ 
education in this context some startling 6bservatioiis: 

The aura and mystety surrounding the classroom experience, as Llewellyn 
contemplated it, and iu resulting accountabilities, are not as enigmatic as they 
may seem. At least they are not if me turns an ear to psychological explanation, 
and chooses to listen to it. In many respects, the traditional law*school teaching 
methodology (commonly called "^Soeratie**) is not unfamiliar. It may be 
associated with military basic training, or with a kind of interrogation fkmiliar to 
consubulaiy nd i itelligence operatives. First, the mentor creates consternation, 
if not conftu^i . by assuring the learner that he will team and then the learner is 
rudely reminded ^ how little he understands* A subtle application of aggression 
creates pain and induces fear. (Students of behavioral conditioning will 
recognize the process.) However, the demeanor dt the teacher (administrator of 
pain) is not entirely or even consistently negative; he blends into the process an 
dfering of assurance and support. He mizea a benign manner which says that he 
seeks to help more than to hurt He suggests and demonstrates that the result 
will be worth the pain. The student is supposed to learn both to fear and to seek, 
but most of all he is supposed to become dependent upon the menton he is 
divested of his own mental and emoticmal bearings. 

Given the reward system in this traditions! classroom, the student becomes 
eager to please; he seeks to avoid the pain of humiliation and he seeks the 
pleuure of praise (and gradea). His goals are survival and dignity; the only 
means to these lie in the approbation of the mentor. The urgency to survive 
makes other interests, feelings, and values remote if not irrelevant In time, pride 
develops in t)eooming succeuftil, and even an arrogance of intelligence and 
exclusivity devel(^ One not only learns to think like a Uwyer, but one also 
learns what it is to feel like a lawyer, to be^ perhaps on the other side of a 
dependence relationship. The process is roughly what psychologisu call 
"identification.'' Fierce pride and confidence are its characteristics, but among 
the effluvia are arrogance, combativeness» narrowness, and deep within perhi 
some suppressed self-revulsion and self*doubt. 
Shaffer & Redmount Ltgal Education: The Classroom Experience, 52 Notre Dame Law. 
190. 196-97 (1976). The reference to Professor Llewellyn in defense of a relaxed setting may 
be inappropriate. He refers to law school in part as a process for learning how to fight wolves. 
*'(T]o fight wolves, you have to know wolves. And that wolf-study is a proper part of legal 
training/' Llewellyn, On mat is Wrong with So^Called Legal Education. 35 COLUM. L. Rev. 
651, 658 (1935). For other defenses of a rigorous style of classroom discussions, see supra note 
116. 
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with important substantive bodies of law, and with important issues 
of public and private morality. These ideas cannot be explored ade* 
quately in a tension-filled atmosphere,'^' Furthermorei teachers in 



132. Commenuton Shaffer tnd Redmooiit concur: 

Tbeie low*prciture teadiiB| ttyki teem to at lo have a aumber of 
advantaget which neither the probini C'Sociatie*') ttyk dot the kctuit have. 
The pr^etior who genertlet and toleratet ttudenl ideat and feeUniii in thit 
cuual quettioo-aiid-antwer approadi, oootributet to ao accepting cUmtte hi hit 
clattroom. He acoepu the ttudentt; they accept him and one another. The level 
of tension it not artiflcally devatedi hut eiittt at an appropriate and effective 
tension for teaming; it it tustalned in the exchange of ideu and in an faitrinsic 
interest in learning what it to be teamed. Students are encouraged to bquiit and 
to ritk the exploration of their own feelingt and attitudet. They ait not being 
attacked; a coi\joining and cooperative learning effort then teemt to occur 
tpontaneoudy. In all likeUhood, thit tenor in the cUssroom, which it not devoid 
of tension, te comfortabte and tpootaneout tot all partidpantt (and, to that 
extent, the teacher it abo a tearoer). Die profcttor it liberated by this comfort 
and by the capabte and interested ttudentt who than it with him; he becomes 
free to turn hit conscious attention to ttntegtes tor organizing the content of the 
coune, using the materials he has atsembtod for study and aequendng topict, 
reinforcement of student interett, and feedback. 
Shaffer & Redmount, Mupra note 129, at 216 (1976). 

Other writen also seem to favor a rtiUxed setting, at teast to tome extent. Dean Car* 
rington, in his comparison of the training of a cub pilot and a Uwyer, notes that when law 
studenu make mistakes, unlike Train's rivetboat pilots, the mistakes do not have "^pcMential 
for disaster.'* Canington, Of Law and ike Rher, 34 1. Legal Educ 222, 226 (1984). I think 
that students should be reminded repeatedly that their mistakes in dats do not tend to ditaster, 
as mistakes in practice might A Judicial clerk near the conclution of an indictment of tbute 
endemic to the Socratic method, makes an inteietting dbtervation about ^^rigor"* in the 
classrooms: 

A final observation supportt the cteim that personal and institutional abuses 
can be limited. Many professors still do not undentand exactly what it is that 
harms a student. Tbeir cwcem lies with oOschosen words, joka that went to^ 
far, and over sensitive students* Butpartteularacttorincidenuannottheheart 
of the problem. Long-range disUIusicmment and withdrawal ara not the rcauh of 
a joke here or a demand for rethinking there. Instead, the general problem is one 
of position and overall sensitivity. Studenu' pain is founded on a feeling that 
they have been assigned to the gutter. While they are there, someone older and 
**smarter** (who in turn agrees and shows he is smarter) wanU to kick them and 
really knows how to kick them well. Moreover, there are (lew Qood Samaritans 
in the crowd likely to offer a bandage. Thus, the need for rdbrm is a reflection of 
the basic lack of respect for the student as an intellectual or human being. 

ChUdress, ne Baby and the BathwaHK Salfaging a Ptsitin Socrotk Method, 7 Okla. City 

U. L. Rev. 333, 34S-46 (1982). Professor Whaley, in a folksy essay, makes a related point. He 

sugg^ts that teachers should quickly learn the names of their students, even in Urge classes. 

Whaley, Teaching Law: Advice/or the New Professor, 43 Ohio St. LJ. 12S, 134-3S (1982). 

This little **trick,** in Professor Whaley*s terms, can generate among studenU a uemendous 

amount of good feeling about a teacher. 

Professor Redmount describes the value of a teacher's **caring role" when he discusses the 

**mora] dimension" of the teacher*student relationship: 

The moral dimension of the relationship between te«che» and student has 
been expressed and programmed best by Rogers, a distin«u< .r humanist and 
psychologist. Addressing himself specifically to the teacher w jident relation and 
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law schools play many roles other than those of skilH trainers. They 
must lead students, directly or indirectly, to an understanding of very 
complex principles. They must help studente learn to recognize when 
values conflict, and learn to choose wisely between these complex 
principles. Finally, teachers must provide students with **role mod- 
els*'->-models of people leading lives of principle and integrity in the 
law. None of these nonskills roles require rigor. All of them, in fact, 
demand the opposite. 

Perhaps law teachers best serve their students by moving back 
and forth between two roles, one of relentless demands, the other of 
caring thoughtAihiess. In the early part of a term, for example, when 
skills might be the major focus, teachers might best help their stu- 
dents by being cold and determined virtually all of the time. As the 
term progressed, however, teachen might increasingly move toward a 
more caring role, using the colder role only in connection with class 
discussion of skills exercises. Finally, by the end of the term, the 
teacher seen by students at the beginning of the course, cold and 
heartless, might be gone completely, replaced by a physically identical 
but totally different person. 



IV. Conclusion 

This paper has come full circle. It began with a bizarre metaphor 
of law students and pods, students turned by legal education into 
physically indistinguishable alien creatures. That image catches many 
students' minds. They feel in themselves a change occurring, and not 
a change for the better. Legdl education, they feel, is turning them 
from considerate and caring people into ruthless and unprincipled 
ones. The learning of skills is the major cause. Students sense that 
people who can do the things described in this paper cannot really be 
people. Furthermore, students sense that the change coming over 



deriving his obiervKtiont fnm the wty learning occun in psychotherapy, he pot- 
tulttes three conditions for the te«cher*leamer relationship that are essential to 
effective learning. The first is characterized u "unconditional positive regard," 
where the teacher, in a kind of acceptance without conditions or deoiands. has 
and e:presses an accepting and a caring attitude toward the student. Second, 
there must be "emphathic understanding." such that the teacher, in a sense, puts 
himself in the shoes of his student in order to better sense and understand what 
the student is experiencing. And third, there must be "congruence" of feeling, 
understanding, and exhibited behavior, so that a person is not expressing one 
thing, feeling another, and thinking yet another. To the degree that these are 
shared attributes between teacher and student, the psychological conditions for 
trust, understanding, and learning exist. 

Redmount, Law Learn,..i, Teacher-Student Relations, and the Legal Prcfes^on, 59 Wash. 

U.L.Q. 853, 869 (1982). 
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them is inevitable, and, what is worse, inevereible. But that is where 
another transformation, or at least another perceived transformation, 
can serve for some students as a redeeming force. Students who watch 
this other transformation— a cold and relentless teacher turning into a 
considerate and hdpfiil person— see happening in someone else 
exactly the opposite of what they see happening in themselves. And 
perhaps that image, one demonstrating that alienness is not inevitable 
in the law, can be the final skills message students carry out of class. 
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